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Court of Appeals of the District of Columbia. 


No. 3022. 

Emily Parish, &c., Appellant, 
vs. 

Annie F. Craig, A’e. 


' Supreme Court of the District of Columbia. 

At Law. No. 51980. 

Annie F. Craig. Administratrix of the Estate of Samuel Ramsey, 

vs. 

Emily Parish. Executrix under the Will of J. \V. Parish. Deceased, 

Defendant. 

United States or America, 

District of Columbia, ss: 

Be it Remembered. That in the Supreme Court of the District of 
j .olumhm. nt I lie City of Washington, in said District, at tlie times 
hereinafter mentioned, the following papers were filed and pro- 
ceedinus had. m the above-entitled cause, to wit: 


Declaration. 

Filed October 4, 1909. 

In the Supreme Court of the District of Columbia. 


At Law. No. 51986. 

Annie F. Craig. Administratrix of the Estate of Samuel Ramsey 

vs. 

Emily Parish. Administratrix of the Estate of .1. \V Parish (Exec¬ 
utrix under the Will of J. W. Parish, Deceased). 

The plaintiff sues the defendant for that the defendant’s decedent. 
J. \\ . Parish, at AY ashington in said District upon a certain date 
to-wit: October 9, 1900. promised to pay to the plaintiff’s decedent 
the said Samuel Ramsey, his heirs and assigns, for and in considera- 
1—3022a 
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tion of pecuniary and other aid rendered to the said J. \V. Parish, 
an amount equal to live per cent of the gross amount that should 
ultimately he allowed hy the l nited States on a certain claim of the 
said Parish pending in Congress at the time of his making said 
promise, said claim being based upon a contract for furnishing ice 
to the Army in the year. 1 *0:1. The said Parish died before an 
amount was allowed hy the Tinted States on said claim. The United 
States ultimately allowed the sum of One hundred and Eighty-one 
thousand. Three hundred and Fifty-eight Dollars and Ninety-five 
cents on said claim which ultimate allowance was made at a certain 
time, to-wit: in the month of May. 15M>0. and plaintiff has demanded 
ot the defendant the payment of an amount equal to live per cent 
ot said gross amount allowed, namely, the sum of Nine 
2 I housand Sixty-seven Dollars and Ninety-four cents, hut the 
defendant though often requested has not paid the said sum 
or any part thereof, and the plaintiff claims the sum of Nine Thou¬ 
sand Sixty-se\on Dollars and Ninety-tour cents with interest thereon 
from Juno 1 ">. 1900. besides costs. 

Plaint ill’ sues also for money payable hy the defendant to the 
plaintiff, for goods sold and delivered by the plaintiff to the de¬ 
fendant. tor work done and materials provided by the plaintiff for 
the defendant at her request, and for money loaned by the plain¬ 
tiff to the defendant, and for money paid by the plaintiff for the 
defendant- at her request, and for money received hv the defendant 
for the use of the plaintiff, and for money found to he due from 
the defendant to the plaintiff on account stated between them, and 
the plaintifl claims the sum of Nine thousand Sixty-seven Dollars 
and Ninety-four cents with interest according to the particulars of 
demand hereto annexed. 

FRANK W. IIACKETT, 

Attorney for Pl'iJ. 

Particulars of Demand. 


Washington, D. C., June 15, 1909. 

Estate ot J. \\ . Parish to Estate of Samuel Ramsev, Dr. 

To sum equal to 5'J of $1*1 JCTS.Of). being the gross 
amount ultimately allowed by the United States on 
the Parish claim.‘. $9,007.94 

Interest from June 15, 1909. 

3 I he defendant is to plead hereto on or before the twen¬ 

tieth day exclusive of Sundays and legal holidays occurring 
after the date of service hereof; otherwise judgment. 

FRANK W. IIACKETT. 

Att'y for Pl'ff. 
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CRAIG, AC. 


Supreme Court of the District of Columbia. 

Friday, October 29th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. 
Clabaugh, duel Justice, presiding. 

****»♦» 

Comes now the plaintiff by her attorney of record and submits to 
he plea of abatement tiled herein by defendant through tier at- 
ol .'W'rd, and moves for leave to amend her .leclaration 
lieiem which is hereby granted. Further defendant is hereby 
granted leave to plead or demur to said .leclaration as amended 
within ten days after the tiling and notice thereof. ’ 

Amendment to Declaration. 

Filed Oc tober 80, 1909. 

******* 

Now comes the plaintiff by her attorney Frank W. Hacked and 
bv leave of the Court amends her declaration as follows: 

In the caption strike out the words “Administratrix of the Estate 
of J. \\. Parish” and substitute therefor the words “Execu- 
4 t ri * under the will of J. W. Parish, deceased.” 

FRANK \V. IIACKETT, 

Attorney for Plaintiff. 

C II 

F. W. IIACKETT. 

Motion for Bill of Particulars. 

Filed November 3, 1909. 


Now comes the defendant. Emily Parish, Executrix under the 
\\ ill of J. \\ . Parish, deceased, by TIolmes Conrad and Leigh Rob¬ 
inson. her Attorneys, and moves the Court to require and direct 
the plaintiff, within such time as the Court shall designate and fix 
to file in this cause a further and additional bill of particular* net¬ 
ting forth, stating and showing: 1 

1st. The original of. or a true and exact copy of. any alleged 
or pretended contract or agreement upon which this action is 
grounded or based or is sought to be maintained as a part of the 
further and additional bill of particulars hereby moved for. 

_nd. A correct statement of any pecuniary aid alleged or claimed 
to have been rendered, and the exact nature, character and extent 
of any such pecuniary aid. and when and where and by whom as 
well as to whom and in what way the same is alleged or claimed 
to have been rendered. 

3rd. A correct statement of any other aid alleged or claimed to 
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have been rendered. and the exact nature, character and ex- 
•* o*nt <4 any such other aid. and when and where and by 
whom as well as to whom and in what way the same is al¬ 
leged or claimed to have been rendered. 

4th. A statement of the nature and character of any goods, if 
any there were, which are alleged or claimed to have been sold, and 
delivered, as well as when and where and by whom and to whom the 
same are claimed to have been sold and delivered. 

•dh. A statement of the nature and character of any work done 
and materials provided, if any there were, which are alleged or 
claimed to have been done or provided, as well as when and where 
and by whom and to whom the same arc claimed to have been done 
or provided. 

bth. A statement, ot nature and character of any transaction or 
transactions for money loaned, or for money paid, or for money re¬ 
ceded, it any there were, which is or are alleged or claimed to have 
ln*en loaned or paid or received as well a* when and where and hv 
whom and to whom, and at whose rcque>t. and for whose use the 
same is claimed to have been loaned, or paid, or received as the case 
mav be. 

<th. A statement of the nature and character of any account 
stated, if any there were, which is alleged or claimed to have been 
stated, as well when, and where, and how. and by whom and to 
whom and for what amount or amounts the same is claimed to have 
been stated. 

Nth. A statement of who originally and in the first instance made 
the alleged promise or agreement, if any. which forms the basis 
out of which this action grows or upon which it depends, 
b And the defendant hereby moves the Court to grant her, 

after such further and additional hill of particulars has been 
filed in the cause, such extension of time within which to prepare 
the defense, as the Court may deem reasonable and proper 

HOLMES CONRAD, 

LEIGH ROBINSON. 

For Defendant. 

To Frank \V. Ilackett. Esq.. Attorney for Plaintiff: 

Take notice that we will aim to call the above motion to the at¬ 
tention of one of the Justices holding the Circuit Court on Friday, 
November nth at 10 A. M. or as soon thereafter as practicable 

HOLMES CONRAD. 

LEIGH ROBINSON, 

For Defendant. 

(Endorsed:) Service accepted. Chauncey Ilackett. Nov. 3/09. 

Supreme Court of the District of Columbia. 

Friday, November 5th, 1909. 

Session resumed pursuant to adjournment. Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 


EMILY PARISH, AC. VS. ANNIE F. CRAIG, AC. 5 

I'lmn consideration of defendant's motion liled herein, the plain- 
1 , ; r,ler ? <1 'o.file ii hill of. particulars herein, within twenty 

<lays hereof, with leave to defendant to plead herein within 

- twenty days after the filing of said hill of particulars and 
notice thereof. 

Rill of Particularx. 

Filed November 13, 1909. 


Now comes the plaintiff hy her attorney. Frank W. Tlackett and 
presents this hill of particulars in compliance with the order of court 
made November 5th. 

^ *\ CX; | ( t copy of the contract in writing referred to 

in plaintiffs affidavit attached to her declaration as follows: 

rp , . October 9th. 1900. 

I o whom it may concern : 

In return for pecuniary and other aid rendered to me. I promise 

to pay to Samuel Ramsey, of Washington City. District of Columbia. 

his heirs and assigns, an amount equal to five per cent, of the «>ro*s 

amount ultimately allowed by the United States on my claim "now 

pending m Congress which is based upon a contract for furnDhimr 

!7oJox t,e arniv in the yenr Eighteen hundred and Six tv-three 
(1 M >o). 

T W. PARISH. 

\\ ltnoss-: 

•T. II. MrOOAVAN 
ARTHUR N. MARR. 

T^hc oiiginal of said document having been submitted to tbe 
rrobate Court when the claim was filed is now in the office of said 
frank W. TTackett. This is the same document true copy of which 
wa< inadvertently not attached to the plaintiff’s affidavit at the 
time of the filing of this suit. 

2. Further plaintiff states that on the following dates plain¬ 
tiff s intestate advanced the sums of money mentioned re¬ 
spectively as follows: 

February 14. IS/4. One Hundred Dollars; 

January 20, 1875. Ninety Dollars: 

August 9. 1884. Fifteen Dollars: 

September 29. 1900. One Hundred and Eighty Dollars- 
October 20, 1900. Nine Hundred Dollars. 

as well as on divers other occasions and in divers other sums 
3. 1 he sum claimed by the plaintiff is as follows: 
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Estate of ,J. \V. Paris! 1 to Estate of Samuel Ramsay, Dr. 
1909. 

June 15. To a sum equivalent to 5% of $181,358.95, 
being the gross amount allowed upon the J. W. 

Parish claim against the Cnited States, due accord¬ 
ing to the agreement of Octol»er 9, 1900, hereinabove 
set forth . $9,067.94 


To interest from June 15. 1909. 


FRANK W. HACKETT, 

C. IT, 

CIIAFNCEY IIACKETT, 

Attorneys for Plaintiff. 


Amendment to Declaration. 

Filed November 23, 1909. 

* ★ * $ * * * 

Now comes the plaintiff by her counsel. Frank \V. llackett. and 
with leave of court first had and obtained amends her declaration 
by adding as follows: , 

For money payable by the defendant to the plaintiff 
it for goods sold and delivered by the plaintiff’s intestate to 
the defendant's testator, and for work done and materials 
provided bv the plaintiffs intestate for the defendant's testator 
at his request: and for money loaned by the plaintiff’s intestate 
to the defendant’s testator: and for money paid hv the plaintiff’s 
intestate for tin* defendant's te-tator at his request: and for money 
received by the defendant's testator for the use of the plaintiff’s 
intestate, and for money found to be due from the defendant’s 
testator to the plaintiff’s intestate on accounts stated between them. 
And the plaintiff claims the sum of Nine Thousand Sixty-Seven 
Dollars and ninety-four cents, with interest from June 15. 1909 
besides cost-, according to the particulars of demand hereto an¬ 
nexed. 

FRANK W. IIACKETT. 

Attorney for Plaintiff. 


Motion to Strike Out t'ennnion founts Filed Oct. 4th. 

Filed November 30. 1909. 

♦ * * * * * * 

Now comes the defendant by Holmes Conrad and Leigh Robin¬ 
son. her attornevs. and moves the Court to order to he struck out 
the common counts tiled herein on October 1th, 1909; 

First. Because, although twice directed hv the Court, to file a 
bill of particulars to said common counts, the plaintiff hath wholly 
neglected so to do; and no bill of particulars thereto hath been 
filed. 




7 


EMILY PARISH, AC. VS. ANNIE F. CRAIG, AC. 

Second. Because said common counts allege a cause of 
Hi action inconsistent with the other counts in the declaration; 

since in the oilier counts recovery is sought upon a cause 
ol action accruing against the defendant’s testator; and under said 
common counts recovery is sought on a demand against the de- 
fondant individually. 

HOLMES COXRAI), 

LE1GII ROBINSON, 
Attorneys for Defendant. 

Io frank \\ . Ilackett, Esq., Attorney for Plaintiff: 

Take notice that on Friday, December 3rd. 1900, at 10 o’clock 
A. .'I. or as soon after as practicable we will seek to brine this 
motion to the attention of the Circuit Court. 

HOLMES CONRAD. 

LEIGH ROBINSON. 
Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Friday, December 3d, 1009. 

Session resumed pursuant to adjournment. Hon. Ilarrv M. Cla- 
baugh, Chief Justice, presiding. 

***** * * 
l poll consideration of defendant’s motion filed herein to strike 
out the common counts filed herein October 4th, 1909; it is ordered 
that the said motion he. and the same is herebv granted and said 
common counts are herebv stricken out. 
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Defendant’s Pleas. 


Filed December 11, 1909. 
***** * * 

To the first count of plaintiffs declaration the defendant says: 

(1) That tiie defendant is not indebted as alleged. 

02) And for a further plea, the defendant says: 

that the alleged cause of action did not accrue within three years 
next before action was commenced. 

(3) And for a further plea the defendant says, that the alleged 
contract was upon a consideration which was usurious. 

To the common counts of plaintiff’s declaration the defendant 
says : 

(1) That the defendant is not indebted as alleged. 

(2) And for further plea, the defendant says: 

That the alleged cause of action did not accrue within three 
years next before the same was commenced. 

(3) And for a further plea, the defendant says, that the alleged 
contract was upon a consideration which was usurious. 

HOLMES CONRAD, 

LEIGH ROBINSON, 
Attorneys for Defendant. 
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Joinder in Issue. 

Filed December Id, 1909. 

♦ * * * * * * 

The plaintiff joins issue upon each and every one of the 

12 defendant's pleas. 

FRANK \Y. HACKETT, 

'Attorney for Plaintiff. 

Defendant's Motion for Leon to File Additional Fleas. 

Filed January 3, 1911. 

***** * * 

Now conies the defendant by Holmes Conrad and Leigh Robin¬ 
son. her attorneys; and moves the Court for leave to file the fol¬ 
lowing additional pleas; 

To the First Count of the Declaration: 

The defendant says, for a further plea; that the said Joseph 
\V. Parish, deceased, in his lifetime, did not undertake or promise, 
in manner and form, as the plaintiff has complained. 

To the Second Count of the Declaration: 

The defendant says, for a further plea: that the said Joseph 
\V. Parish, deceased, in his lifetime, did not undertake or promise, 
in manner and form, as the plaintiff has complained. 

HOLMES CONRAD. 

LEIG1I ROBINSON. 

Attorneys for Defendant. 

To Frank \Y. Ilackett. Esq.: 

Take notice that on Friday, January Oth. 1911. at ten o’clock 
a. in., or as soon thereafter as practicable, we will ask leave of 
Court to tile the additional pleas above set forth. 

IIOLMES CONRAD A 
LEIGH ROBINSON, 

For Defendant. 

13 Service acknowledged this 3d dav of January, 1911. 

CHAUNCEY HACKETT, 
For F. W. H. 

Supreme Court of the District of Columbia. 

Friday, January 6th, 1911. 

Session resumed pursuant to adjournment. Hon. Job Barnard, 
Justice, presiding. 

******* 

Upon consideration of defendant's motion filed herein by her at¬ 
torneys of record, January 3, 1911, leave is hereby granted to forth¬ 
with file the additional pleas attached to said motion. 
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Plaintiff’s Joinder in Issue on Defendant’s Additional Pleas. 

Filed January 23, 1911. 

* * * * * * * 

1 lie plaintiff joins issue with the defendant upon her two addi¬ 
tional pleas. 

By FRANK \V. IIACKETT, 

For Plaintiff. 
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Motion for A dditiomd Pill of Particulars. 
Filed January 1 C>, 1914. 


Now conics the defendant Kinily K. Parish, Kxccutrix, bv Holmes 
( onrad and I.eijih Robinson, her attorneys of record, and moves 
the Court to mini re and direct, the plaintiff within such time, as 
the Court shaH designate and fix. to file in this cause a further and 
additional bill of particulars, setting forth and stating: 

1st. What is the exact nature, character and extent of the “aid” 
of any kind, other than pecuniary, rendered by the plaintiff's 
intestate to the defendant's testator, at the request of the latter- and 
when, where, by whom and in what way is the same pretended or 
claimed to have been rendered. 

2nd. What evidence in writing has the plaintiff of advances here¬ 
tofore m the plaintiff’s hill of particulars, alleged to have been 
made by the plaint ill's intestate to the defendants testator, and for 
which the plaintitl in her declaration claims payment. 

3rd. Were the advances enumerated in the plaintiffs bill of 
particulars, filed herein on November 13th, 1909, and alleged to 
have been made on the dates therein stilted due and unpaid, on 
October 9th. 1900 ; the date of the alleged contract, also recited in 
plaintiffs said hill of particulars, filed November 13th, 1909. 

IIOLMES CONRAD, 

LEIGH ROBINSON, 

Attorneys for Defendant. 


lo Take notice, that on Friday, January 30th, 1914, or as 

soon thereafter as counsel can He heard, we will call the fore¬ 
going matter, and the matter, or things, or facts, that appear of 
record in this cause to the attention of the Court, and will ask the 
Court to hear and dispose of the same. 


F. W. H. 


IIOLMES CONRAD & 
LEIGH ROBINSON, 

For Defendant. 


2—3022a 
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kmily parish, &c. vs. axxie f. craig, &c. 


Supreme Court of the District of Columbia. 


Friday, February 13, 1914. 

Session resumed pursuant to adjournment. Mr. Justice Barnard, 
presiding. 

******* 

l pon motion of the defendant, the plaintiff is hereby required to 
file an additional bill of particulars within twenty days, and leave 
to defendant to plead thereto as she may he advised within twenty 
days thereafter. 

******* 

A mended Hi// of Hnrticn/ors. 


Filed Februarv *21. 1914. 


Now comes the plaintiff and presents this hill of particulars, in 
compliance with the order of court made herein, and asks 
10 that the same he taken as the amended bill of particulars in 
this cause, and he attached to the declaration as such in place 
of the particulars of demand and additional bill of particulars 
hitherto filed. 

The plaintiff’s bill of particulars is as follows: 

1. A true and exact copy of the contract in writing, referred to 
in plaintiff’s declaration attached to her declaration, as follows: 


October 9th, 1900. 

To whom it mav concern: 

In return for pecuniary and other aid rendered to me. I promise 
to pay to Samuel Ramsay. of Washington City. District of Columbia, 
his heirs and assigns an amount equal to five per cent of the gross 
amount ultimately allowed by the United States on my claim now 
pending in Congress which is based upon a contract for furnishing 
ice to the army in the vear eighteen hundred and six tv-three (1393). 

J. W. PARISH. 

Witnesses: 

J. II. McGOWAN. 

ARTHUR N. MARK. 


*2. Further plaintiff states that on the following dates plaintiff’s 
intestate advanced to J. W. Parish the sums of money mentioned 
respectively as follows: 


February 14. 1874 . $100.00 

January 20, 1875 . $90.00 

August 9, 1884 . $15.00 

September 29, 1900 . $180.00 

October 26, 1900 . $900.00 


as well as on other occasions and in other sums of which plaintiff 
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has not at present any itemized record. (Sec following paragraph 


3 - The suin claimed by the plaintiff is as follows 


1009. 


June lo. To a sum equivalent, to 5% of if 181,358.05, 
being^ the gross amount allowed upon the 
•1. W. Parish claim against the United 
States, due according to the agreement of 
October 0, 1900 hereinbefore set forth. . . . $9007.94 

Interest, from June 15, 1909. 

4 As to aid other than pecuniary rendered bv plaintiff's intestate 
to defendant s testator, plaintiff states as follows:' 

In or about the early part of the year 1000 liamsav computed the 
amount properly due upon the Parish Ice Contract.' and estimated 
e amount properly due, said lbunsay being competent to make 
said computation, which said Parish lacked aptitude to make 

hcM,; , e - V, : le, ' < ; e 'll "' ri,in K «f advances made 

lows- * 111 1 s intestate I^insav to Parish, plaintiff states as fol- 

An admission in writing signed by Parish that advances, or monies 
9th ° 14)00 * Wa,V 01 ° an were ma(le l, . v Ramsay, hearing date October 

Memoranda in writing of the advance of the several sums stated 
in paragraph 2 hereof. 

Further evidence in the form of certain letters or memoranda 
showing that advances were made to Parish by Ramsav, for the 
aid and subsistence of said Parish, from time to time, is reserved bv 
plaintiff subject to plaintiff s right to offer same at trial if so advised, 

j ^ i . ..... ! Ine .\- ' in the usual way by notice to admit 

documents, plaintiff being advised that such need not be set forth 
in her bill of particulars, the same being a specific statement 
18 of her demand and not a statement of matters of evidence, 
(iarfield v. Paris, 9b U. S. 561. 

6. Plaintiff says that she is not aware of any evidence that anv of 
the advances of money made bv Ramsev to Parish were ever paid bv 
the latter. ‘ J 

Plaintiff further says in answer to defendant’s question No. M in 
the “motion for additional hill of particulars” that the last two 
specific items referred to were never paid by Parish. 

FRANK W. HACKETT, 
CIIAUNCEY IIACKETT, 

Attorneys for Plaintiff. 

Messrs. Holmes Conrad A- Leigh Robinson, Attorneys for Defendant: 
Please take notice that on 27th day of February, 1914, the motion 


12 


EMILY PARISH, AC. VS. ANNIE F. CRAIG, AC. 


in the foregoing will he presented to the court together with the 
amended Mill of Particulars set forth. 


Sen 


ice accepted. 

I.KICII ROI5IXSOX. 


For Defendant. 


FRANK W. 1IACKKTT. 

CI1Al’XCEY IIAOKETT, 

Attorney* for Plaintiff. 


Motion hy Defendants Attorneys for Order Pet/nirinf/ Plaintiff to 
File a F art her and Additional lldf of Particular*. 

Filed March 4. 11114. 

******* 

Now comes the defendant by her attorneys of record and moves 
the Court to order the plaintiff to file, within such time as 
111 the Court may li\. a further and additional hill of particulars 
to the special count of the plaintiff'' declaration as amended. 

1st. Clearly and distinctly setting forth and staling some good, 
sufficient and legal consideration for mid aliened contract or aeree- 
inent declared upon in said special count of the plaintitfs declara¬ 
tion as amended. 

2. nearly and distinctly setting forth and stating whatever con¬ 
stitutes the whole and entire consideration for said .alleged contract 
or agreement declared upon in said special count of the plaintiff s 
declaration a* amended. 

3rd. Clearly and distinctly setting forth and stating whether the 
following sums of money alleged, stated or claimed to have Wen 
advanced hy plaintiff's intestate to said J. \V. Parish, on the follow¬ 
ing dates, namely: 

“February 14. 1S74 . $100.00 

January 20. 1875 . 00.00 

August 0. 1884 . lo.OO 

September 20 . 1000 . t$o 00 

October 26. 1000 . 000 00" 

respectively entered into or formed any part or parts of. the alleged 
pecuniary aid. which plaintiff alleges constituted part of the con¬ 
sideration for said alleged contract or agreement declared upon in 
said special count, of the plaintiff's declaration as amended. 

4th. Setting forth and stating a< clearly and distinctly as possible, 
what are the respective occasions or dates, and what are the respec¬ 
tive sums, embraced and included in. and referred to and covered 
by. tbe following general, vague, indefinite and indistinct language, 
phrase or expression, viz: “as well a^ on other occasions and 
20 in other sums, which plaintiff employs in paragraph 2 of 
plaintiff's amended bill of nartienlars: and whether or not 
the alleged advances (which by the above quoted language, phrase 
or expression are intended to be referred to) entered into or formed 
any pail or parts of the alleged pecuniary aid, —liich plaintiff al- 
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leges constituted part of the eon Adoration for said alleged contract 

or agieement declared upon in said special count of the plaintiff’s 
declaration as amended. 

n Cl « lrl >-«nd distinctly setting forth an 1 stat'ng whether or 
not the alleged admission m writing said to have been signed hv 

jj™ 1 , 1 ? 1V" B <hlU ; !)th - ' s «ie same as, and notli- 

mg otlioi than, said alleged contract or agreement declared upon in 

siud special count of the plaintiff’s declaration as amended, a copv of 
ticuhrs^ SCt f ° r ‘ 1,1 P ara « rfl P 1 ' 1 <>f plaintiff's amended hill of p U r- 

oth furnishing and filing the originals of. each and all of the 
alleged memoranda m writing of advances of the several sums stated 
m paragraph 2 of plaintiffs amended hill of particulars 

ah. furnishing and filing the originals of. or true and exact 
copies of. all such letters or memoranda, as are claimed or nien- 
oned hy plainti 1 as showing, and are referred to hv plaintiff in 

l ei amended lull of particulars as showing, “that advances were 
nijido to Parish hy Ramsey. 

sth. Clearly and distinctly setting forth and stating the nature, 
c laracter and extent, of said alleged computation and estimate 
"Inch (as to aid other than pecuniary) the plaintiff alleges 

Wl . 01 'i a / S " e ',' c . ren<lcr °d I'.v plaintiffs intestate to defendant’s 

testator and furnishing and filing either the original of. or a true 
and exact, copy of. said computation and said estimate or if it lie 
impossible to furnish and file the same, then in that event to clearlv 
and distinctly set forth and state the substance thereof 

And hereby further moves the court to order the plaintiff to file 
w.tlun such time as the court may fix. a hill of particulars to the 
Common Courts of the plaintiff's declaration as amended. 

< learly distinctly and specifically setting forth and stating the 
nature and character of any goods sold and delivered (if anv there 
lie) . of any work done and materials provided (if anv there be) of 
anv money loaned, or money paid, or money received (if anv there 
>e). of anv account stated (if any there be), as well as when and 
where, and by whom, and to whom, and at whose request and for 
whose use or benefit each and every item thereof is claimed (if 

claimed at. all) under said common counts of the plaintiff’s declare- 
tion as amended. 

And the defendant hereby moves the Court to grant her. after 
such further, and additional lull of particulars is furnished and filed 
in this cause, such ex-tension of time within which to prepare and 
make defense, as the Court may deem reasonable and proper. 

HOLMES CONRAD 
I.RICH ROBINSON, 
Attorneys for mid Defendant. 

-- P° I'rank \\. Hacked, Esq., Attorney for Plaintiff: 

Take notice that on Friday the sixth day of March. A. D. 1914 at 
the opening of the court, or as soon thereafter as counsel can be 
heard, we will call the foregoing and annexed motion to the atten- 


14 


EMILY l’ARISH, AC. VS. ANNIE F. CRAIG, dC. 

tion of the court, and will a.-k the court to hear and dispose of the 
same. 

LEKJII ROBINSON, 

IIOLMES CONRAD, 

A fforiit i/x for said Defendant, Kin Hi/ K. Parish, 

Executrix of the Will of J. IE. Parish, Deceased 

Service acknowledge Mar, l\ 1914. 

FRANK \V. IIACKETT, 

By CIIAUNCEY IIACKETT. 

Supreme Court of the District of Columbia. 


Friday. March 0, 1910. 

Session resumed pursuant to adjournment. Mr. .Justice Barnard 
presiding. 

******* 

The defendant's motion to require the plaintiff to furnish a 
further and additional hill of particulars, coming on to he heard, it 
is considered that said motion he. and it is hereby granted, and the 
plaintiff is directed to furnish the defendant with said further and 
additional hill of particulars, within ten ( 10) days from this date. 

Further, upon consideration of the plaintiff s motion filed herein 
March •>. 1914, to tax the costs of certain motions against 
the Attorneys for defendant, it is considered that said motion 
he. and hereby i> overruled. 

further, the plaintiff withdraws from consideration by the Court 
her motion filed herein February *21. 1914, for leave to proceed in 
forma pauperis. 


.1 mended Bill of Particulars and Motion. 

Filed March 10, 1914. 

******* 

Now comes the plaintiff and presents this hill of particulars in 
compliance with the order of court made herein, and asks that the 
same he taken as the amended hill of particulars in this cause, and 
he attached to the declaration as such in place of the particulars of 
demand and additional hill of particulars hitherto filed. 

The plaintiff’s hill of particulars is as follows: 

(1) The sum claimed by the plaintiff is as follows: 

1909. 

June 15. To a sum equivalent to 5% of $181.358.95, 
being the gross amount allowed upon the J. 

W. Parish claim against the United States, 
due according to the agreement of October 9. 

1900, hereinbefore set forth.$9,067.94 


Interest, from June 15, 1909. 
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to ?J l tr t U y n , d , oxa< 1 c ° 1,v of the contract in writing, referred 
to,," plaintiff s declaration A attached to her declaration. Jm- 

24 

October Oth, 1900. 

to whom it may concern: 

In return for pecuniary and other aid rendered to me I promise 

his heiiAnT, ii'.'"" 0 ' - ' ,,f " ashingtiin City, District of Columbia, 
" u v ‘ 1 . >'>Mgn f . an amount equal to live per cent of the cross 
amount ultimately allowed by the United States on my claim nT 

icc'V'm" 1 ",h'ch ' s bused upon it contract for furnishing 

(1863). 16 Ur "' y th * year ,:isl,teen hundred and Sixty-three 

Witness- : L w - '’ARISII. 

•J. ii. .McGowan, 

ARTHUR X. MARK. 

(•>) That the promise in writing set forth in the preoedina nar-i 

.. 1,1 "* "»». 

September 29. 1900, .$180; 

October 2(3, 1900, $900; 

and as a further consideration plaintiff says that Ramsav performed 
;r Parish certain estimates of the amount due to ParDh from 
the nited States under the Parish ice contract, said estimates be¬ 
ing pei formed late in the year 1809 or early in the year 1900- 

said Ramsay being competent to make such estimates, which said 
Parish lacked aptitude to make. 1 

s-ud'pirish' wh, , "w, CO ; n ' <iderati " n said Ra »isay, being a friend of 
• ant iansh, who was impecunious and without means and sotne- 

ines unable to pay for food, did from time to time during 

2n he years 189 1898, 1899, and I960 perform kindly Tv* 

ices for said Parish and advance to him various sums for 

that purpose of which no itemized record in writing is at present 
in the hands of the plaintiff; • ^ present 

And that plaintiff turther says that no payment bv Parish was 

stated, as'folhnvs^ 11 ^ “ Writing of the consideration 

An admission in writing signed by Parish that advances or monies 

£ 9t P h 190a aV " " ere by Ram -y hearing date Oct^ 

Memoranda in writing of the advance of the several sums stated 
in paragraph 8 hereof. 

frank w. hackett 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff. 
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Me mow mill m. 

March 17. UM4.—Motion of defendant to non pros or <lismiss 
so much of plaint ill 's suit as is embraced in, and covered by, the 
special count of plaintiff's declaration as amended—filed. 

Endorsement (On back of motion above referred to): Service 
accepted March 17. 191 1. F. W. Ilackett. Chauiicev Ilaekctt. 


2f> 


Opinion of Court. 
Filed April 10. 1014. 


******* 

The declaration in this case contains two counts, the first based 
upon an order sinned by tlie defendant’s testimony, as follows: 

"October 0. 1000. 

To Whom it May Concern:— 

In return for pecuniary and other aid rendered to me. 1 promise 
to pay to Samuel Ramsey. of Washington City. Oistrict of Co¬ 
lumbia, bis heirs and assigns, an amount e<pial to -~>y t ,,f the gross 
amount ultimately allowed by the Tinted States, on my claim now 
pending in Congress, which is based upon a contract for furnishing 
ice to the arinv in the vear 1«S6M. 

J. w. PARISH. 

.1. II. McdOWAX. 

ART I ICR. X. MARK.” 

The second count was based on the common money counts. 

The case was tried in this court before a jury, and a verdict ren¬ 
dered for the plaintiff, for $9,067.94. 

On appeal to the Court of Appeals. (40 Appeals I>. C.. 14A.) 
Chief Justice Shepard stated in the opinion, that it was error to 
charge the jury that the law presumed the consideration named 
in the contract stated had been paid and received, and held that 
the consideration in an instrument of this kind is not to be pre¬ 
sumed or implied, but that it must be proved, and before 
*27 it can l>e proved, that it must be pleaded; that the considera¬ 
tion named in the written document can only be made 
certain by pleading and proof. 

It is recited in this opinion, that the plaintiff's intestate wj is in 
the service of the United States at the time certain items of money 
wore advanced, as stated in the bill of particulars, and it is held 
that during this period, and for two years after bis retirement from 
such office. be was prohibited, bv express statute, from rendering 
aid to anyone in the prosecution of a claim against the United 
States. 

If any of the aid constituting the consideration for this promise 
consisted in furnishing information derived from the records of 
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Ins oflice and making computations therefrom of the damages 
sustained bv the claimant, while the plaintiff’s intestate was in his 

r^ed’ti^:::: two years aftcnvards - n ° p™™*««« 

Without deciding other points raised in the case the Court of 
Appeals assumed that there would be a new trial, and hence re¬ 
manded the case to this court, with directions to set a-ide the ver 
diet, and grant a new trial. e 

In order that the defendant might know what the consideration 
c.alK was, so as to he able to say whether it was legal or not a 
<ton was made for an additional hill of particulars tn d pi 
-non., an additional bill of particulars w'as mdered.’ 7n re f /iTto 

heteu|,on a motion was made by the defendant for ‘a fur- 

tliei lull "Inch was granted; and on March 10th 1014 

amended lull of particulars was filed recitino- a ^ an 

October 0, 1900; and also stating that the said im^wT'’ 6 ' °‘ 
in consideration of §] 080 in cash' . lf i v . in , n i t -*T !> ei . x ) a * s tf lven 

Itamsey. in the' vear iooo. on or\bm,t t e f^lo' 1 T ' * id 
lemher 29. 1900.'$ 180: October 20 1900 Uoo Th'o ' fa Se|> 
prepared for said Parish, certain estnnatcs of iiJ, *»'iPainsey 

in'the yS 1 % 2J£»"Si & 

to'make.’ " ,ilk ° “' d e *'" mtes ’ " hk ' h s «id Parish' lacked 6 aptitude 

This amended hil 1 also states that • 

of said Parish, who was impecunious and without' >ein ^ a friend 
times unahle to nav for fond rlid f +• ^ means, and some- 

years 1897. 1 .SOS.' *190 and loS p Z, ' khuh U,,,e . du ™« ,he 
Parish, and advanced to him "r 1 f ™'e^for said 

record in writing is in the hands of the plaintiff •m l ml 1 , t ® , . nize<1 • 
states that memoranda in writing of the advance of tlm” ” S< ? 
•sums, the $180 and $900 referred' to. is in he hands of h/T 1 '" 
t.ft but no ,.opy or abstract of the same is furnished ' 

of the court? " ’ * he " aS lequired d ° by the order 

Second, because she lias not set forth nnd , a .1 

the said admission in writing, dated October 9 1900 ° F n0t 

and nothing more than The alleged Zi ' 1S ^ Sa T e 

'•selst . .vt .-rr ' 1 *■ 

di~'“4 a 

i.. the prior bill „f pmiX;'.ca^lT'or'K J 

3—3022a 



18 


EMILY PARISH, AC. VS. ANNIE F. CRAIG, AC. 


parts of tlie alleged pecuniary aid which plaintiff alleges constituted 
part of the consideration for said alleged contract or agreement. 

fourth, localise plaint ill has not furnished and filed the orig¬ 
inal ()t. or true and exact copies of, each and all memoranda in 
writing of the advance of the several sums stated in said amended 
hill of particulars. 

Fifth, because the plaintiff has not set forth and stated, the na¬ 
ture, character, and extent, of the alleged estimate, which, as to 
aid other than pecuniary, the plaintiff, in her hill of particulars of 
f ehruary -1. 1014, alleges or states was rendered by the plaintiff’s 
intestate to defendant’s testator. 

Sixth, because the plaintiff's so-called amended bill of partic¬ 
ulars. tiled March 10. 1014, neither sets forth nor states a good, 
suflieient, and legal consideration for. nor sets forth nor states what 
constitutes the whole and entire consideration for, said al- 
d0 leged contract as plaintiff was required to do by the order of 
the court. 

Se\enth. because the plaintifl s so-called amended bill of particu- 
lars of March 10. 1014, sets up and presents, as plaintiffs alleged 
cause of action, one that is new and different and distinct from that 
which plaintiffs previous bills of particulars, taken in connection 
with the declaration, had >et up and presented; and that the same 
amounts to a departure in plaintiffs pleadings, and to debar her 
from further maintaining this action. 

1 he motion also asks the court to non-pros, or dismiss the second 
count of the declaration, consisting of the common counts, upon the 
facts shown in the record; and, further, because the plaintiff has not 
filed or furnished any bill of particulars whatsoever applicable to 
said common counts, notwithstanding the order of the court re¬ 
quiring her so to do. 

Counsel have argued this motion to non pros, or dismiss; and the 
court is required to examine the record of the litigation so far. and 
to determine whether or not the cause of action is now so stated as 
to require pleading by the defendant, and so as to entitle the plain¬ 
tiff to a trial before a jury on any question of fact. 

This action is what is known as indebitatus assumpsit, and such 
an action is founded upon what the law terms an implied promise 
on the part of the defendant, to pay what, in good conscience, he 
is bound to pay to the plaintiff. Where the case shows that it is 
the duty of the defendant to pay, the law imputes to him a 
31 promise to fulfill that obligation. Such a promise, say the 
court, is always charged in the declaration, and must be so 
charged in order to maintain the action; but the law never implies 
a promise to pay unless some duty creates such an obligation: and 
more especially, it never implies a promise to do an act contrary 
to duty, or contrary to law. 

Curtis’ Adm’xv. Fiedler. 07 V. S. (2 Black.) 478 
U. S. v. Bussell. SO U. S. 03 Wall..) 030. 

Bailey v. Railroad Co., SO U. S., (22 Wall.,) 030. 

From the language of the opinion of the Court of Appeals, it 
^n nece. , 1 at t e declaration, or bill of particulars, in this 
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case, should show tlie whole consideration for the alleged promise 
of October 9, 1900, and should affirmatively show that the said 
consideration was a legal one in order for the plaintiff to maintain 
her action. That writing seems to he the foundation of plaintiff’s 
suit under both counts of the declaration. 

This promise says, “in return for pecuniary and other aid ren¬ 
dered , so that the consideration was based on something that had 
already taken place: and the plaintiff ought to show, by some definite 
pleading, what that aid was, in order that it may he seen that it 
was aid that could he lawfully rendered by Mr. Ramsey during the 
time that he was in the government service; for if any portion of 
the consideration for the said promise was illegal, then the promise 
could not he enforced in this action. 

Tn the case of TTazelton v. Sheckells. 202 I T . S., 78, the Supreme 
Court savs: 

“Every part of the consideration goes equally to the whole 
82 promise, and therefore, if any part of it is contrary to public 
policy, the whole promise fails.” 

M hen the promise in this case was made, on October 9. 1000. Mr. 
Ramsey had been out of the office of the Surgeon-General for some 
six years-; hut if the consideration for the promise, or any part of 
it. was something that he did during the time that he was in office 
as clerk, or within two years after he was out. the promise would 
be without legal consideration such as is necessarv to support the 
action. 

Tt is therefore the duty of the plaintiff to state a case which shows 
affirmatively that the alleged promise was based upon a considera¬ 
tion that was wholly legal, and unless her bill of particulars fur¬ 
nishes such information, it is not sufficient pleading, in considera¬ 
tion of the record now- made in this case. 

A bill of particulars should give as much information as a special 
declaration, so that the defendant may know the real ground of the 
action. Tf it is insufficient, a non suit mav be ordered 
Babcock. Adm’r v. Thompson. 8 Pick., 44b. 

Tf facts are not stated which are sufficient in law to show the 
duty or liability which is alleged as the consideration of the defend¬ 
ant’s promise, there is an omission to state a consideration for that 
promise: and. consequently the plaintiff fails to show what is requi¬ 
site in all declarations, a prima facie title to maintain his action. 
Bailey v. Bussin. 29 Conn., b. 

Tf a hill of particulars takes the place of a declaration, and 
88 fails to allege a good cause of action, a judgment obtained 
thereon by default will be reversed on appeal. 

Kan. Pac. Railway Co. v. Taylor. 17 Kan., 5bb. 

The amended bill of particulars herein contains but tw r o definite 
statements which can be called “pecuniary aid”, in the language of 
the alleged given promise. These are the two items, one for $180, 
Sept. 29, 1900. and the other for $900, Oct. 2b, 1900. As to the 
latter, it is a question as to whether that can he considered as 
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foiiiiin lt any part of the consideration for the said promise, for 
it IS aliened to have taken place some time after the promise was 

A< to the $ ISO item, the hill of exceptions in the record, indicates 
that the plaint ill testified in the trial in this case, that she thought 
there was some note or memorandum to show that payment, and 

that the papers were left with her attorney, and would show the 
same. 

I lie order for the hill of particulars, required the plaintiff to 
fujnish a memorandum or copy of any such paper, if any such 
existed. hut in this regard the order has not heen complied with. 

I he presumption must he that it has not heen furnished for one 
of two reasons: either that there is no such evidence, or that the 
plaintifl is of the opinion that, if furnished, the paper or memo- 
iandum would tail to support her contention. \\ hatever may he 
the reason for the failure to comply with the court’s order, it must 
1*0 held that the hill of particulars does not comply with the 
3! requirements of the order: that it is vague and defective. 

and fails to state a legal consideration for said promise as an 
entirety: and that under the authorities, the failure so to comply 
with the order of the court, and to state a prima facie, ease, is sutli- 
cient reason to dismiss the plaintiff’s suit, unless the court should, 
in its discretion, see fit to allow a further amendment, in case any¬ 
thing could he stated that would constitute a legal cause of action. 

Tt. seems to the court, under the law as defined hv the Court of 
Appeals for this case, and after the several effort- that have been 
made by the plaintiff, to state a cause of action that might he sup¬ 
ported l»y proof, which would he sufficient to warrant a recovery, 
that the court should not longer continue the case, with leave to 
file further hills of particulars. The discretion of the court has heen 
extended to such length, that it now seems that the litigation ought 
to end. hv entering a dismissal of the plaintiff’s suit: and. therefore, 
on consideration of the whole case, the motion of the defendant to 
non pros or dismiss the plaintiff’s suit, will tie granted. 

•TOR BARNARD. Justice. 
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Supreme Court of the District of Columbia. 


Friday. April 10. 1014. 

Session resumed pursuant to adjournment. Mr. Justice Barnard, 
presiding. 

******* 

The defendant’s motions filed herein on March 17. 1014. to non 
pros, or dismiss the special count and common counts of the plain¬ 
tiff’s declaration as amended coming on to 1 »e heard, it is considered 
that said motions he. and the same are. hereby granted. 

Therefore, it is considered that the plaintiff herein take nothing 
by her suit, and that the defendant herein go thereof without dav 
and he for nothing held, and recover against the plaintiff the costs 
of her defense, to he taxed by the Clerk, and have execution thereof. 
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Motion to I acute Judffm&nt. 

Filed April 14, 1914. 

* . * * * * * * 

The plaintiff moves this honorable Court to set aside the iudcment 
of non pros herein as being without the jurisdiction of Krt 
and therefore void ; and as being uneonstitutional and in derogation 
of ho rmhts of the plaintiff and of the estate of SaZel Rainsav 

United /’ 0n<?fU ' nries °. f f/"' 1 under the Constitution of the 
l mte.l States and especially the fifth and seventh \mendmen s 

hereof, and as being improvidently and erroneouslv granted - and 

as being contrary to aw and for error manifest on the record 

nlnlnHff ^ ", denia ' °, f '<> the great in iurv ofthis 

^ lntnnt'ff. and she says that she is wholly without means to 

pimeed in this ease except in forma pauperis md that it,;, ;„j 

men, tends to dispose finally of this S whhS ^ 

FRANK \V. IIACKETT 
CHAUNCEY IIACKETT. 

Attorneys for Plaintiff. 

The Attorney for the Defendant Messrs. Holmes Conrad * Teigh 
Robmson, Home Life Building Washington. D. C.. ^ 

^ The aliove will he for hearing Friday April 17th at ten o’eloek 

FRANK \V. IIACKETT. 
CHAUNCEY TTACKETT. 

Attorneys for Plaintiff . 
Service accepted this 14 day of April. 1914. 

HOLMES CONRAD. 

A tt’y for Deft. 

Motion to Amend Pill of Particulars. 

Filed April 21, 1914. 

* . . * * * * * * 

moves! . to , "mend her hill of particulars hv adding 
to the fourth paragraph thereof the word* ^ 

™ a jss5£?&s rj&sj&s 
» in **.<■ S 

Not Negotiable. 

R . . . , ,. r Washington, D.C., Sept. 4. 1900. 

Account'of eP ‘ Eml Nati ° nal Rank - Twenty Dollars, on 

$20.00 SAMUEL RAMSAY. 

5-1900-5 M. 

Perforated -paid”; rubber stamped “paid Sept. 4, 1900.” 
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Not Negotiable. 


Washington, I). C., Oct. 25, 1900. 

Received of the West End National Hank, Nine hundred Dollars, 
on Account of 

SAMUEL RAMSAY. 


$900.00. 

* 

5-1900-5 M. 


Perforated “Paid”; rubber stamped “paid Oct. 25, 1900.” 

Not Negotiable. 

Washington, I). C., Sept. 29, 1900. 

Received of the West End National Hank, One hundred A eighty 
Dollars, on Account of 

SAMUEL RAMSAY. 


$ 1 * 0 . 00 . 

5-1900-5 M. 


Perforated “Paid”; rubier stamped on front and back “Re¬ 
ceived Payment Sept. 29. 1900 West End National Hank, Washing¬ 
ton, D. C.: Rubber stamped “N. T." 


$ 100 . 00 . 


Washington. D. C. Sept. 29, 1900. 


Sixty days after date I promise to pay to the order of Samuel 
Ramsay, One hundred and sixty 00/100 Dollars, at Parris Crane £ 
Co. Bank. 

Value received 6% interest. 

J. W. PARISH 

217 A St.S.E. 

No. —. Due. 


38 F. W. HACKETT, 

CHAUNCEY IIACKETT, 

Attorneifs for Plaintiff. 

Messrs. Holmes Conrad A' Leigh Robinson, Attorneys for the de¬ 
fendant, Home Life Building: 

The above will be for hearing on Friday, April 24th at 10 A. M. 

F. W. IIACKETT. 

CHAUNCEY HACKETT, 

Attornej/8 for Plaintiff. 

Service accepted this 21st dav of April, 1914. 

LEIGH ROBINSON. 
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Supreme Court of I| IC District of Columbia. 

e • Friday, April 24th 1914 

PS!. reSUmed 'o -lionnnuent, Mr. Justice’Barnard 

^ ^ * * * * * 

IIaekett^Esquire F asThe defend'JnM * 1 *'? by . her A ‘tomey Chauncey 
Esquire; wh'ereujmn onS&,tL er /i. tt ° n, ^. Ui K h Robinson 
filed herein April 14. 1914 and April 1 “ 'f""’ (lons of plaintiff 
ii^ide the judgment entered’in thi ’ to vacate and set 

■ 10 H, j.n .1 „r KSSw';,”i~ ,°";'•? •'! April. 

amend hi 1 of particuihuv it i • • , 1 1 “F 1414, for leave to 

niotions he. and' hemhy are UrrX ^ ''' "' e Co,Irt «'«* ^ 

peaV'm'the'Court If"{ppeaDof'"°' es nn a P' 
from the action of the Pniirt in r tle J )l ‘ s * ri( *. < °f Columbia, 

fr f °|y t,ie judgment entered herein \pri? 10™pm 8 ™ 1 J 11 !?* ions ’ and 
of the bond for costs on said qimoni ; i \ ? n< * ^ 10 penalty 

one hundred dollars ($100 ) or Tn 1 en tl V in the of 
dollars ($50.) * ’ n ,leu t}lere °f a deposit of Fifty 

Motion to Modify Opinion. 

Filed May 5, 1914. 

* * * 

able court moVifv t'he'opiniori fiTed h^" 6 ''’ and i lsk '° t,lat the honor- 
prejudice her in respeT to theIrodurtion of ^ ?" " lay ,end *> 
liefore trial, and says that she ! /, ocrtaln memoranda 

of court and that in so far „s she J S'f '° ° >e > r every order 
has nothing to conceal in respect to thi-' . ‘ ld so do, «nd that she 
from the production of evidence referred o'.'T' ?i nd . no< refrain 
such evidence was lacking not because it was i"] • ' e opi . n ' on because 
hut solely and only because she was mivi=,. ! < ' | n ' ,| ent;il to her cause 
in Garfield v. Paris, 9(> U. s. 537* the ,i,,/ ' / lat Cr the ruling 
right to the production of tiie said evidence not have the 

did not apprehend that the order of court ' °' e ■ an d that she 

than state what was the consideration 7 ,U,re<I her 10 do more 
not understand that the defendant"*moMon^ ° n; n P d , th<t Ale did 
„„ goricallv included in "he order of c, T P ?, rt,cuIars cate- 

40 was advised of the scope of the „„„T ’ ' mt as f° on as she 

she brought into court the originals of * T ° r flS lnfer Preted, 
an amendment to her hill of particular of t said papers and offered 
of the same, and that she fear that he V '" K fo * h ,rile copies 
may operate to her prejudice in *o far asif^‘ a ‘ eme k nt . ,n the opinion 

plaintiff wilfully refused to produce evYdencTeith® ', ,€rpreted that 
lacking or detrimental to her. either because it was 

Wherefore plaintiff moves Vhot th* • 

modified that justice may be done. 1 ma . v to this extent be 
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And tlio plaintiff moves that the court take action disposing of 
her motions to proceed in forma pauperis, and to strike out defend¬ 
ant’s motion to non pros, for prolixity, etc. 

CHAUNCEY HACKETT, 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Friday. May 8, 1014. 

Session resumed pursuant to adjournment. Mr. Justice Barnard 
presiding. 

******* 

Upon consideration of tlie motion of plaintiff filed herein Mav 
f>. 1014: 

First. To modify the opinion of the Court filed herein on the 
10th day of April. 1014; 

Second. To take action disposing of motions (2) of plain- 
41 tiff filed herein on the 12th day of March. 1014. and on the 
21st day of February 1014. for leave to proceed in forma 
pauperis; and 

Third. To strike out defendant's motion filed herein on the 17th 
day of March. 1014. to non pros <>r dismiss the special count and 
common counts of plaintiff’s declaration as amended, it is considered 
that said motion he. and hereby is overruled. 


X of ire to Produce. 


Filed May Hi, 1010. 

******* 

To Annie F. Craig. Administratrix of the Estate of Samuel Ramsay, 
deceased, plaintiff in the above entitled cause, and to Frank \V. 
llackett and Chauncey llackett. her attorneys of record: 

You. and each of you. are hereby notified, at the trial <>f this cause, 
to produce all such memoranda in writing as you allege or state you 
have, of the following sums having been advanced by the plaintiff’s 
intestate to said J. \Y. Parish, on the following dates, namely: 


February 14. 1S74 
January 20. 1875. 
August 0. 1SN4 . . . 


$ 100.00 

90.00 

15.00 


LEIGH ROBINSON. 

Attorn* n for said Defendant . Kiuiiy K. Parish . Executrix 

of the Wilt of J. IT. Palish, Deceased. 

Mav 15, 1916. 


Endorsed: This notice 1 treat as null, no such allegation or state¬ 
ment being made, and the above notice having no relation 
42 to any issue in any matter between us. Chauncey llackett, 
Attorney for Plaintiff. 
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Motion to Mould Verdict and Minute into Proper Form. 

Filed June 24. 1916. 

******* 

Now conies the defendant and nmv^ the Court to amend the ver- 

o , j,ine -) ( | e ,'n,'!! Ule e , n t trv Oieroof. onlorcd in the above-entitled cause 
•' 1 ' *' 1 iUI<1 1" said verdict, and said minute thereof 

rp M , ilar mid proper form, and to correct the same, and to direct 

*h, rtieTlT' < ‘ 0n ' , ' , ' tC - "l" 1 . . ** ro “«l and to 

in the following or equivalent words viz: 

‘‘(ome again the parties aforesaid in manner ’aforesaid and the 

.-ame jury that was respited yesterday, who after the ease is given 

them in charge upon their oath say they lind the issue herein joined 

favor of the plaintiff, and that the money jiaval.le to her by the 

deceased (i. e. hv the defendant's testator) hv reason of the premises 

is .Nine I hotisand and Sixtv-seven and !>4/100 dollars (.$0 01)7 94) 

with interest thereon from June 15, 1900.” and to direct the same 

to he so entered and recorded, instead of. and in lien of. the words in 

which he same is now entered and recorded, upon, the minutes of 

iho Oouit. which are as follows, viz* 

“Come asain the parties aforesaid, in manner aforesaid. 

. ! “ m ». e ,lla < "'as respited yesterday who. after tlie 
case is given them in charge upon their oath say they find the iss„ e 
herein joined in favor of the plaintiff, and that the'money payable 
to her h\ the defendant hv reason of the premises is Nine Thousand 

and Sixty-seven and 94'100 dollars (.$9,007.94). with interest 
thereon from June 15, 1909. interest 

LEIGII ROBINSON, 

Attorney for Defendant. 

Motion of Dcfemlunt for the Court to Or,hr & Direct That upon 
the I mint of the Jur,/ or Fmdinfl in Thin ('none .Vo Judgment 
for Any hired Sam II haterer Be Entered in This Cause. ’ 

Filed June 24, 1916. 


ft haunt; been affirmatively duly proved and established at the 
trial of this cause hv the uncontradicted evidence offered and sub¬ 
mitted on behalf of the defendant, Emily K. Parish. Executrix 
under the Will of J. \V. Parish, deceased,'that said Executrix has 
duly and properly accounted for and distributed all (he assets and 
estate of her said testator. J. W. Parish, deceased, according to law 
and the terms of his will, under the order of the .Supreme Court of 
the District of Columbia, bolding a Probate Court, which has come 
into her hands as such Executrix, after first duly publishing a notice 
to creditors prescribed by law and the) Rules of said Court in the 
4—3022a 
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form and for tlie lime prescrilied. and no evidence whatso- 
44 ever having lieen produced or offered to show, or tending to 
show, that said Executrix had subsequently received any as¬ 
sets whatsoever, or had any assets whatsoever in her hands at the 
time of tlie trial of this cause, the said Emily E. Parish as executrix 
as aforesaid hereby moves the Court to order and direct that upon 
the verdict of the jury, or finding in this cause, no judgment for any 
fixed sum whatsoever can now he entered in this cause, and that the 
Clerk of the Court shall accordingly merely enter upon said verdict 
a judgment of quando acciderint. that is to say a judgment in the 
following or equivalent form and words, viz: 

"That the plaintiff is entitled to such sum as the Court shall here¬ 
after assess on discovery of other or further assets coming into the 
hands of the defendant Emily E. Parish, executrix under the will of 
.1. \V. Parish, deceased, since she accounted for and distributed such 
assets as at the trial of this cause, she proved she had distributed. 

Of course, if this defendant’s motion for a new trial, this dav filed 
he granted l>v the Court, uo judgment whatsoever, not even a judg¬ 
ment of quando acciderint should he rendered. 

LE 1(111 ROBINSON, 
Atforne;i for Defendant. 


45 Motion for a Xeiv Trial. 

Filed .lune 24, 1916. 

******* 

Now comes the defendant, and moves the court to grant a new 
trial in the above-entitled cause. 

1st. Because the verdict i< contrary to the evidence. 

2nd. Because the verdict is contrary to the law. 

3rd For errors of law in the rulings at the trial. 

LEIG1I ROBINSON, 

For Defendant. 


Supreme Court of the District of Columbia. 

Saturday, July 8, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould, 
presiding. 

******* 

This cause coining on to lie heard upon the motion of defendant 
tiled herein June 24. 1916. to amend the verdict and the minute 
entry thereof entered June 20. 101(5. and counsel for plaintiff elect¬ 
ing to stand upon the entry as made, it is considered that said motion 
l>e7and it hereby is overruled, to which ruling of the court the de¬ 
fendant Emily Parish. Executrix, as aforesaid by her Attorney of 
record then and there in open court objected and excepted. 
46 Further, upon hearing the motion of defendant filed herein 

June 24, i916. that, upon the verdict of the jury no judg- 
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merit, for anv fixed sum whatsoever lie now entered hut that a iud<r 
;-nt on s,ml verdi,•« ipmmlo mri.lerint l.e en.eroi.it iseonsiifid 

,'i ComV'i'l J f* 0 ' i"" h T bv is overn,led - to which ruling of 
\ def <‘ii<Ianl I'.nulv Parish. Executrix, as aforesaid hv 

exceptcd >nleV ° f m '° r< tl,en i,n<1 ,here in "K" Court objected and 

o/Vm " ,,on hom ' i '>; '( ie niotion of defendant tiled herein June 
-4. 1.) (.. for a new trial, it is considered that said niotion l>e and 
it heiel.x is overruled, to which defendant hv her Attorney pravs an 

dered ' * ^ i,n<1 ">> verdict is 

Wherefore it is considered that the plaintiff herein recover of 
defendant as Executrix aforesaid the sum of \i„e thousand and sixty 

lune n M 1000 °° '’'.‘I''"'* < 11 «*ilh interest thereon from 

mi! . ',j , 'f 10 " mnev rcyidde hv said defendant as Execu- 

r . •! ie plaintiff |>v reason of the premises, together with the costs 
o suit, to he taxed hv the Clerk, and have execution thereof against 
the assets of .T. A\ . Parish deceased in the hands of said Emilv Parish 
Executrix. * ‘ ’ 

From the foregoing the defendant hy her Attornev in open Court 
in the presence of Counsel for plaintiff, notes an appeal to the Court 
of Appeals of the District of Columbia: and the penal tv of the bond 

/« r -m sts ° n V ,( 5 1 ,I>,,oa ! ,s horol,v Hxo<1 in 1110 sum of Fifty dollars 
C>)0) or. m lieu thereof, a deposit of Fifty dollars ( $50.00) "with the 

* It! K. 


4* Memoranda. 

July 12, 101(i.—Deposit of $.‘.0.00 in lieu of Appeal bond for costs 
July 18, 1016.—Time to submit Bill of Exceptions and to file 
transcript extended to October 2. 1916, inclusive 


Assignments of Error. 

Filed August 23, 1016. 

******* 

First. The trial Court erred in holding that the Appellate Court 
in reversing the action of Justice Barnard, in dismissing the plain¬ 
tiff 8 case, not only justified the final particulars which the plaintiff 
offered, in response to the order for additional particulars, hut ipso 
facto erased from the record and removed from consideration, the 
only particulars which ever received the sanction of the trial Court 
viz. the particulars filed on Nov. 13th, 1909, in obedience to the 
order of the late Chief Justice Clabaugh. 

Second. The trial Court erred in refusing the defendant’s prayer 
that as the alleged contract in suit is expressed to be and shown by 
the proof to have been: “in return for pecuniary and other aid 
rendered to me”, that is to say for a consideration, past and executed 
that unless this past consideration is shown by the evidence to have 




*28 


EMILY PARISH, AC. VS. ANNIE F. CRAIG, AC. 


been. when rendered the percentage of the Parish claim demanded in 
this action, the plaintiff cannot recover. 

48 Third. The trial Court erred, in holding that the plaintiff's 

claim for aliened services in the promotion of a claim before 
Congress could he sustained, on vague assertions of secret, undefined, 
undisclosed, unspecified service: which if proffered, or in anyway 
whatsoever, performed hy Ramsey. are not shown to have been so 
proffered or performed, at the express or implied request of Parish: 
or in the discharge of any duty or obligation resting upon Ramsey: 
or to have accomplished (if performed) any benefit upon Parish. 

Fourth. The trial Court erred in refusing to charge, that the bur¬ 
den i< on the plaintiff to establish the perfect fairness and equity of 
the transactions on which the plaintiff's action is sought to he main¬ 
tained. 

Fifth. The trial Point erred in modifying the defendant's prayer, 
viz: “The plaintiff's action is against an executrix, not for her own 
debt, hut for an alleged debt, of her testator and the jury are in¬ 
structed. that the defendant can only he held liable for assets in her 
hands derived from her testator ', by inserting after the words, “in 
her hands . the words—“or which came or were at one time in her 
hands." 

Sixth. The trial court erred in rejecting the ground for directing 
a verdict for the defendant. “Because of the admission of the plain¬ 
tiff as agent and as party." 

Seventh. The trial Point erred in onflmrit // the jury to find that 
the agreement on which plaintiff sues is “in consideration of pe¬ 
cuniary and other aid." \\ hereas it is expressed to he in return for 
pecuniary and other aid." and further in elevating said paper to 
the dignity of prima facie proof in the absence of proof hv 
40 the defendant that illegality entered into it. 

Eighth. The trial Court erred in charging the jury in effect 
that they were entitled to consider, as a prima facie support of plain¬ 
tiff's contention, the legal presumption of honesty, and that the 
burden of proving dishonesty or illegality was on the defendant. 

Ninth. The trial Court erred in charging the jury that the re¬ 
cital in the paper of October Oth. 1000. in connection with other 
evidence might he considered bv them as an “admission made bv 
Parish at that time that pecuniary and other aid had been received 
hv him unless there he contrarv evidence of facts tending to show that 
the aid rendered was of an illegal and improper nature" the verdict 
should be for plaintiff. 

Tenth. The trial court erred in admitting the testimony of R. E. 
Flaughton. that a man purporting to he Samuel Ramsey withdrew 
from the West End National Bank on Sept. 4. 1000. the sun of 
$*20.00 as proof to be laid before the jury that on September *20th 
he advanced that sum in addition to the note for $100.00 and <o 
making the $180.00 alleged in the bill of particulars. 

Eleventh. When by the prayer directly and correctly granted by 
the Court, the jury were instructed.” that each separate particular 
is a material averment and that if the jury find that there has been 
a failure to prove anyone of these, there can be no recoverv by the 
plaintiff: it was manifest error to submit a case to the jury in which 
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not a single one of the material averments had been proved; that is 
to submit a case totally destitute of proof. 
o() Twelfth. The trial Court erred in suffering plaintiff’s coun¬ 

sel to take the stand, and in this collateral proceeding to per¬ 
mit their mere assertions to go to the jury, as ground so far as their 
client is concerned to vacate the account! settled seven years ago in 
the Probate Court, and which, on appeal in a direct proceeding, to 
the appellate court, was adjudicated to have been finally settled. It 
wa* manifest error, on this showing, to authorize the jury to bring 
in a verdict for the full amount of plaintiff’s claim, as if assets con¬ 
structively existed to meet it. notwithstanding the uncontradicted 
proof, that all the assets derived from her testator had been distributed 
by the defendant under order of court. 

LEIGH ROWNSON, 

For Defendant. 


Designation of Record. 


Filed August 23, 1916. 

****** 


The Clerk of the Supreme Court of the District of Columbia is 
hereby notified and directed to include in the transcript of record 
on defendant’s appeal in the above entitled cause the following parts 
of the record and proceedings in said cause, which the said defendant 
and her counsel deem necessary and material for said appeal, and 
therefore, hereby designate and direct to be included in the transcript 
to be transmitted to the Court of Appeals. 

1. Plaintiff’s original declaration, particulars of demand, 
•>1 and notice to plead, filed on October 4. 1909. (omitting how¬ 
ever. the affidavit filed therewith). 

2. Minute entry of October 29. 1909 (M. 52 p. 40). 

3. Plaintiff's amendment to her declaration filed October 30. 1909. 

4. Defendant’s motion for a further and additional bill of par¬ 
ticulars. and notice thereof and acceptance of service filed on Nov 
3, 1909. 


5. Minute Entry of Nov. 5, 1909 (M. 52 p. 414). 

6. Plaintiff's additional bill of particulars, filed Nov. 13. 1909. 

7. Plaintiff’s Amendment to her declaration filed Nov. 23, 1909. 

<\ Defendant s Motion to strike out original common counts. 

9. Minute Entry of December 3, (M. 52 p. 452). 

10. Defendant s pleas filed Dec. 11. 1909. giving date of filing. 

11. Plaintiff's joinder of issue, filed December 13, 1909. 

12. Defendant’s motion for leave to file two additional pleas, at¬ 
tached to said motion, and notice thereof, and an acknowledgment of 
service filed on Jan. 3. 1911. 

13. Minute entry of January 6, 1911. (M. 54 p. 415). 

14. Plaintiff’s joinder of issue upon defendant’s two additional 
pleas, filed January 23, 1911. 

15. Defendant’s motion for a further and additional hill of 
52 particulars and notice thereof filed January 16, 1914. 

16. So much of the Minute Entry of February 13, 1914, 

%j 7 7 
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as is as follows, viz: “l pnn motion of the defendant, the plaintiff 
is hereby required to file an additional hill of Particulars within 
twenty days, and leave to defendant to plead thereto, as she may 
he advised within twenty days thereafter.*’ (M. 00 p. 4). 

17. Plaintiff's amended hill of Particulars, filed on Fehruarv *21, 
1014. 

IS. Defendants motion for a further and additional Pill of Par¬ 
ticulars and notice thereof and acceptance of service filed on March 
3, 1014. 

10. Minute Entries of March 0, 1014. (M. 00 p. 10 and 20), in 
full except title of the cause. 

20. Plaintiff's amended Pill of Particulars, filed on March 17, 
1014. 

21. (live the date of defendant's motions to non pros, or dismiss 
the plaintiff's action for repeated disobedience to Order of Court to 
file additional hills of Particulars filed March 17, 1014 and give the 
endorsement by plaintiffs counsel of service accepted on same date; 
also minute entry of April 10, 1014 (M. 00, 71 and 72) except title 
of cause. 

22. Opinion of Court in full filed April 10, 1014. 

23. The Plaintiff's motion to vacate judgment of non pros, filed 
April 14. 1014. 

24. Plaintiff's motion to amend her hill of particulars, filed April 
21. 1014. 


2.">. Minute entries of April 24. 1014 (M. 00 p. 87) in 
7)3 full except title of cause. 

20. Plaintiff's motion of May 5th, 1014, filed May 7>, 1014. 

27. Minute entries of Mav S. 101 i. in full except title of cause 
(M. 00 p-. 104-107,). 

28. The notice to produce at the trial memoranda in possession 
of plaintiff, with endorsement at foot by plaintiff's counsel, filed May 
10 1010 in full except title of cause. 

20. Motion of defendant to court to mould verdict and minute 
entry into regular and proper form filed June 24th, 1010. in full 
except title of cause. 

30. Motion of defendant for the Court to order that upon the 
verdict of the jury, or finding in the case, no judgment for any 
fixed sum. whatever, he entered filed June 24, 1010 in full except 
title of cause. 

31. Motion for new trial filed June 24. 1010. omit title of cause. 

32. Minute entries of July 8th. 1010, in full except title of cause 
(M. 02 j). 410). This designation. 

Service acknowledged Aug. 4, 1010. 

CHAUNCEY ITACKETT. 

Att’y for Plaintiff. 


54 Supreme Court of the District of Columbia. 

Wednesday, August 23d. 1010. 

Session resumed pursuant to adjournment. TTon. Ashley M. 
Gould, Justice presiding. 
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Conies now the defendant by her attorneys of record and sub¬ 
mitting to the Court the Bill of Exceptions taken at the trial of this 
cause, prays that the same l>e signed and made of record nunc pro 
tunc, which is hereby accordingly done. 


DO 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

E John R. Aoung, Clerk of the Supreme Court of the District 
of (olumhia hereby certify the foregoing pages numbered from 
1 to o4, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 51086 at Law 
wherein Annie F. Craig, Administratrix of the Estate of Samuel 
Ramsey is Plaintiff and Emily Parish, Executrix under the Will 
of J. \\ Parish is Defendant, as the same remains upon the files and 
of record in said Court. 

In Testimony Whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington,* in said District, 
this loth day of September, 1916. 

[Seal Supreme Court of the District of Columbia.. ] 

JOHN R. YOUNG, Clerk. 
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In the Supreme Court of the District of Columbia. 


At Law. No. 51986. 

Annie F. Craig, Administratrix, 

vs. 

Emily E. Parish, Executrix. 

Bill of Exceptions Filed. 

Be it remembered, that the above entitled cause came on for trial 
on the 10th and 20th days of June A. I). 1916, before the Honorable 
Ashley M. Gould, Justice of the Supreme Court of the District 
of Columbia, and a jury impanelled and sworn to try the issues 
between the parties; whereupon the plaintiff to maintain the issues 

on her part joined, offered testimony tending to prove the follow¬ 
ing. 


By Mary D. Spiers, bookkeeper and accountant in the Surgeon 
Generals office, War Department; knew Samuel Ramsey, did not 
know Joseph W. Parish; shown the paper, on which plaintiff's ac¬ 
tion is brought, said Mr. Ramsey gave this to me, and asked me to 
take care of it, because he said his son was a professor and not 
permanent; he thought 1 would be permanent (being on the per- 
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manent roll); so he put it in my custody. This was in the fall of 
11MM). | he interest in the claim given to witness (at the bottom of 

the paper) was a surprise to her. Mr. Ramsey said that his son was 
very incensed with him. for letting Parish have money. lie felt 
it very keenly. \\ itness understood from what he said that he was 
not on good terms with his son at that time. Witness does not think 
Samuel Ramsey's son was aware of this paper. When witness saw 
in tlie Evening Star something about this hill (for relief of 
I. M ■ Parish) she sent a copy of the news paper to Leland 
Stand ford University. where Prof. Ramsev was located: asked 
to give the original paper to Mr. Cotton, she took it to his office, and 
left it with hi- secretary, keeping a copy. Witness was a clerk in 
the Division when Mr. Ramsey was chief and testified that his repu¬ 
tation was excellent. Tie was a great scholar and knew all the 
highei blanches of mathematio: oflered to teach the witne>s Creek 
If the plaintiff s case succeeds 10', of the recovery will come to wit¬ 
ness. \\ it lies- went — War Department in ISO:* £ xva< transferred 
to the Surgeon (ieneraPs office in Max 1N94. Mr. Ramsev re<i-ned 
in June 1N94. ‘ * ^ 

On cross examination the defendant offered in evidence a cer¬ 
tificate from the War Department that “Samuel Ramsev was a 
clerk of class one. in the office of the Surgeon Ceneral. War Depart¬ 
ment. from June the first. IS.17: clerk of class four from April first 
1S03: clerk of class three from July the first. 1 Si>0; clerk of cla<s four 
from September first 1S79; chief clerk from July 1 . 1S71 : clerk of 
class four from December one. 1890: clerk of class three from \u- 
gust 2(>th. ISO:? to June 20th. 1S94. when he resigned. Witness 
S;1 ' < 1 - i know this is from the blue hook of the War Department. 
This is Mr. Samuel Ramsey's record. That goes a wav hack to his 
first service there in 18.17.” 

Q. Samuel Ramsey “did have some means”? A. “No I think 
not. Tie owned his house. Of* course, while in the Sun-eon Gen¬ 
eral’s office he had his salary.” 

Ry Charles E. Moore: Witness has been a professor of chemis¬ 
try at George Washington University since 1892. The character 
& reputation of Samuel Ramsey for honesty was good. Wit- 
IS ness had known of Ramsey as having been a professor at 
Hamilton College, and as tiie author of a hook on English* 
became interested in him from his literary work, and about895 
°r ES90 invited him to serve as one of a Hoard of Disputation be¬ 
cause of his attainments. The position was purely honorary and 
carried no salary. On cross examination witness testified- Ramsev’s 
professorship at Hamilton College was prior to his coming to Wash¬ 
ington. 

Ry A. W. Serven: Witness a practising attorney in Washington* 
in 1902 formed a partnership with the late Jonas IT. McGowan! 
xxho died *>th of July 1909. "Witness proxed the signatures on the 
paper in suit; McGoxvan had for some time l>een acting as personal 
counsel for J. W. Parish. From the appearance of the paper, wit- 
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!vHtle!.’ 0 |'v d w\? \r-! ,1,l>ly pr ? pare<1 b >- McGowan and 

untten b) Mr. Marr. Witness understood at the time that Parish 

'f P ni<ll< ' all . v dependent on otliers for his resources, for family and 

othe' expenses. ''The matter was in progress of being settled in 

the office of the auditor for the War Department, and the figures 

neie being prepared at different times in the office. Almost every 

din something was being done m regard to the matter. * after I went 

Po-M T "’ 0re a nu,nh f ° f lleiu ' in R s had. Witness knew .1 W 
I. lisli, who was m our office very frequently indeed for some time 

after I went with .fudge McGowan, Parish was there continuously 
principally ,n connection with this case. It wa< hei ' worked’ 
.ten by item for the final finding of the Auditor. The AuditoJ 
o.iiu that Mr. I ansli was entitled to something like $180 000 
Finally I believe, the Secretary of tb c Treasury announced that 
ho was not going to pay anything. In regard to this particular claim 
General John R Cotton was in the office several times \1U the 
finding by the Auditor, there were a great many people ui-in » 
claims against Mr Parish. Finally on account of the implc-iNinf 
ness of the proceedings with some of them, and what was re-mled 
in the office as the effort to try to induce Mr. Parish to pav claim' 

-.0 Tnd.rnM r° St, "" ,n f ,‘i" J, PI x ’intnient. was made hv which 
• dge McGowan and Mr. Parish went over everythin" that 
had been suggested as possible claims. “My recolection is that 
I was pic-ent at part of that conference.” 1 did some of the fh'ur- 

tnml" l ' 0,n f0rt ,° f 1,< ' t0<1 !ls stel, ographer for the time beiim 
to ake down memorandums for them. “The Ramsey claim was one 

f A ,16 ^ C ' " a? < e( l< p d were entitled to he paid.” 

Q. " as any memorandum made of that, in writing? A T rP 
member seeing a memorandum of the claims and of 7l,„ ‘ ' r f‘ 
that they decided should be paid, wldch rASlen ofa pageTf 
brown Manila pad. and I think that memorandum showed the dif 
feiont amounts for each of the cases. T do not recall any of the 
amounts now but I do remember seeing the memorandum It is 
just possible that that memorandum may have been in my hand- 

wiiting. It was written in pencil. I am not sure about that 

There was discussion, in the office, of the law prohibiting a govern- 

fron * rendering a claim for services against the 
Lmted States, one gentleman was told he was absolutely prohibited 

Plaintiff's counsel proved and offered in evidence and read letters 
from office of witness to the firm of Cotton and White, (i e firm 
of John 1.. Cotton), who then and for some little time past bad 
been attorneys for estate °f Ramsey. Letter of Sent. 17th 1903 
1 he letter of Cotton^ White, of September 16, 1903. to which the 
letter of September 17, 1903 is an answer was offered and read in 
evidence—the two marked respectively; Plaintiff’s Exhibits No 

'1 IV o. 

Letter No. 16 being a letter bearing date Sept. 16, 1903 to J H 
McGowan from Cotton and White asking to know the status of the 
case in the Auditor s oflice, “in conformity with your expressed inten- 
tion fo keep us informed of the progress of the matter.” 
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69 Letter of Sept. 1<, 1903 from J. II. McGowan to Cotton 

ct White saving Mr. Traeewell could give “no definite time 
at which I might expect notification of results, but promised to 
keep me advised from time to time.” 

Q. I he paper which you identified says: “In return for peeuniarv 
and other aid —I ask you whether or not you know of any aid of a 
pecuniary nature which was extended to Mr. Parish by Mr. 
Ramsey? A. I think I do of my personal knowledge. “Mr. Parish 
and Judge McGowan discussed the question of loans which had been 
made by Mr. Kamaev to Mr. Parish. I recall that. I knew nothing 
of it personally.” 

Q. As to any estimates or computations which Mr. Ramsey may 
have performed for Mr. Parish—any estimates or computations' of 
the amounts due Mr. Parish on his claim against the government?” 
A. I think all I can say about that is. that during the times when 
we were getting the figures together and preparing them for the hear¬ 
ing with the Auditors office, there were figures there which they 
simply said had been made by Mr. Ramsey. I would not know 
who had made them.” 

Q. Tell me. if you know, when those were made.” A. I do not 
know anything about that. They were simply in with the other 
papers.” 

Mr. Cotton dropped in every week or ten days to inquire just what 
the situation was at the time.’* Plaintiff’s counsel then proved and 
read to the jury as plaintiff's Fxhihit* No. 5 the following: 


61 Fifty-Sixth Congress. 

Committee on Claims. 

House of Representatives U. S. 

Washington, I). C., March 6, 1901. 

Friend Ramsey. 

Dear Sir: On account of the failure of the Omnibus Bill to get 
through the Senate myself with many others failed to get through 
the Senate. 

1 have the Lost of conditions arranged to get through next winter: 
The reports in the Senate and House Committee will he made and 
on the Calendar before 1st of January next. 

I expect to have good success with the oil very soon, also the 
zinc property may he sold this next week. The Moment I succeed 
1 will come over to Baltimore. 

Yours truly, 

(Signed) ‘ J. W. PARISH. 

P. S.—I have great faith that success will come to us soon. 
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$160 '°° Washington, D. C. Sept, 29 , 1900 . 

Sixty days lifter date, I promise to the bearer of Samuel Rmusev 

ne undred and Sixty Dollars at Parris. Crane & Co Rank 
\ alued received. <5%. Interest. - 

J. W. PARISH. 

„ . 217 A St S. E. 

(Questioned by the Court: 

Q. When you spoke of the fact that Mr. McGowan and Mr Parish 
passed on certain claims, did you mean to he understood as savins 

62 a or in ? r ' sl > ''"‘led the validity of those claims? 

J ' V / m t ls al,out oorre( ‘t« as T recall the mat- 
lection I have ”^ "" k ‘ ,at ls correct - That is the best recol- 

attorney?» ke “ : H ° W '°" R " as Jud « e McGowan his (Ramsey’s) 

death*( Deceniher' 26 ^ 1 904 ^ ownn " i,s “M™™* “> of Parish’s 
Mr. Haekett: 

Q. “I want to ask you whether you remember mv cominir to vour 
office at the tune that this claim was allowed finallv and the monev 
"as to he paid over, after (he decision of the Supreme Court and 

that!” ^ ler ° *° PreSCnt the claim? A - “ T think I do remember 

no “Tr u refc, T P ' 1 ! n M r- Holmes Co..«d and Mr. I.eiirl, Robinson 
r j.f a ‘ U : rne >;r having charge of the estate.” A. I think perhaps 
I did: Naturally would do that Mr. Haekett, I think we should fix 
the date. I am a little hazv about that except that one of von <r e ntle- 
men presented the claim there at the office for the Ramsev Estate 
M\ impression is that the visit was made to our office a dav or two 
th^dc'- C lecision of the Supreme Court: possibly the same dav that 

T-'lo, !, .' °l IP ^'Preme Court was announced that the Parish 

J 'State was to be paid that money. ” 

A letter which was exhibited satisfied witness that it w r as Mr 
Chauncey Hapkett who came to his office at the time mentioned. 

pq wvp* r Se ^ t / ^ 1008 from J - TT - McGowan to Cotton & 

bd \\ hite saying Mr. Traeewell could give “no definite time at 

which I might expect notification of results, but promised to 
keep me advised from time to time.” 

Q. The paper which you identified says: “In return for pecuniarv 
and other aid —I ask you whether or not vou know of anv aid of 
a pecuniar^’’ nature which was extended to Mr. Parish bv Mr. 
Ramsev?” A. T think 1 do of my own personal knowledge. “Mr. 
Parish and Judge McGowan discussed the question of loans w’hich 
had been made by Mr. Ramsey to Mr. Parish. I recall that I 
knew T nothing of it personally.” 

Q. As to any estimates or computations which Mr. Ramsev mav 
have performed for Mr. Parish—any estimates or computations of 
the amounts due Mr. Parish on his claim against the government?” 

A. I think all I can sa\ about that is, that during the times when 


36 EM,, Y I'-'IOSII. AC. VS. AXXIE F. CRAIG. AC. 

hc e ,rTn^wm! i X"\ e n" r - S 'T tUc \ nnH 7 , « v P ari "» thorn for the 
<\r\n r with the Auditors office, tliere were figures there which 

Q. fell me. if you know, when those were made” \ I do not 
kn^nnytfnn, about flint. They were simply in with the other 

(lro Pl'°d in every week or ten days to inquire just what 

( ‘ Ht,,a lon " ;,s 5,1 V? tn,,e - Flaintifl’s counsel then proved and 
read to the jury a> plaintiffs Exhibit* No. o (he following: 


^ Fifty-Sixth Congress. 

Committee on Claims. 

House of Representatives I T . S. 

Friend Hornsey. 'Vas,„xotox. D. C.. March «, 1901. 

1>eai: Sir :On neeount of the failure of the Omnibus Rill to <r 0 t 

tii'e Seilnte ‘‘ " ,VSC ' f " i "' " ,in,v , ' tl ' 0, ' s ♦" Ret thkugh 

T have the Rest of conditions arranged to get through next winter- 
The reports m (he Senate and House Committee will he made and 
on the Calendar before 1st of January next. 

T expect to have good success with the oil verv «oon .,!«« • 

property may he sold this next week. T ,e Mo e , T ^ eed l 

will eome over to Baltimore. SIK(ee(1 1 

Yours trulv. 

(Si « ne,1) ' -7. W. PARISH. 

P. S.—T have great faith that success will come to us soon. 

$16000 * C ° UnSel ,,r ° Ved * in evi,| etiee the following: 

Washington, D. C., Sept, 29. moo. 

Sixty days after date. I promise to the hearer of Samuel R uusev 

reeei\ ed. ,1< tie; l> ‘"' rk Cn '"° & C,h B « nk - Valued 

•7. W. PARISH. 

,. , , , 217 .1 St. S. E. 

(Questioned by the Court: 

Q. When you spoke of the fact that Mr. Met Iowan and Mr Parish 
passed cm eertam elaims. did you mean to he understood as saVing 
O- ' M L, Mr ; 7 arish admitted the vali.Iity of those claims’ 

were ont ,MCn w ,nittC<l 1 ,hink - .«“* five number 

n mi i» l 1 0< ° ,e Horn anv proceeding. 

1 i uunscv c,ailn was one of those five? A Ye< sir it 
one of the five. * ie ‘> fclr ’ 11 " as 



37 


EMILY PARISH, AC. YS. ANNIE F. CRAIG, AC. 

Cross-examination: 

,K? rVCn , on th ? .'^‘examination in tins Court, in speaking 
about these entries of indebtedness of Mr. Parish, you said; “I am 
not clear as to the amount that was entered opposite the name of the 
Ramsev estate, hut mv recollection is it was several thousand dollars 
My undemanding from the conversation which I heard between Mr 
1 arish and Judge Met Iowan at that time leads me to believe that- the 
amount placed there was the amount which Mr. Parish told .T-dge 
Met .owan had been furnished by Mr. Ramsey to him.” The amount 
in dollars and cents I cannot state. 

El wood P. Morey, an attorney at law practicing in Wash¬ 
ington, D. C., since 1900. 

Q. Hid you act professionally for Mr. Parish? 

Beginning in 1900 in association with Mr. McGowan and Mr. 
nrookshire, witness participated in the work to secure the Parish 
claim. \Y hen the matter had passed Congress, the record in the 
case was turned oyer to witness to figure out the amount which Mr. 

1 arish should receive. That was done at the request of Mr. Mc¬ 
Gowan, and at that time Mr. McGowan stated that Mr. Hamsev had 
made a computation, and that he had the figures in the safe. ’ 

(). About what times was that. A. The computation was made 
previous to 1900, because at the first interview in 1900 Mr Parish 
stated to me about the computations Mr. Hamsev had made. 

\\ hen was your interview. A. In the early part of 1900- hut 
my recollection is that this computation had been made for some 
considerable time previous to 1900. 

(The following down to and inclusive of the words “That 1 first 
saw Mr. Parish,” is here added at the request of Plaintiff's Counsel.) 

Q. Do voni know what Mr. Parish’s financial condition was at that 

time. A. Ho was very hard pressed for money at all time* 1 _at 

least, every time that T came in contact with him. * 

Q. W ill von say what his capacity was for making elaborate com¬ 
putations? A. Mr. Parish. 

Q* ^ r - Parish. A. Well. I would say that he was not 

qualified to make elaborate computations—elaborate or intricate 
computations. 

97 Q. As part of your duties in connection with this ca«e did 

it come to your notice thajt computations of rather an elab¬ 
orate character might be necessary in it? A. Yes. 

Q. Y\ hat can you say as to Mr. Parish’s own ability to do that 
computation, unaided, by himself? A. He could not have made 
tlie computation. 

Q. Do you know whether Mr. Samuel Ramsev did nnv work on — 
that tune? A Personally. 1 do not—onlv from what Mr. Parish 
personally told me and what Judge MefIowan had -aid 

Q. What was that? A. Mr. Parish said that Mr. Ramsev had 
made a computation. and later on. when the matter had passed 
Congress, the record in the ease was turned over to me to figure out 
the amount which Mr. Parish should receive. That was done at 
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the request of Mr. McGowan. and at that time Mr. Met Iowan stated 
that Mr. Ramsey had made a computation and that he had the 
figures in the safe. 

About what time was that? A. That must have been, per¬ 
haps. in when the hill pa-sed. I am not sure, it is so long. ago. 

Q. 1 Taxe you read ox er your testimony at the former trial in this 
case? A. No I have not. 

Q. I think I would like to refresh your recollection of this with 
the testimony on the former trial (exhibiting printed document to 
witness). 


( I he witness examined the testimony above referred to.) 

Q. (Continuing:) Now with your recollection refreshed, will you 
state, as well as you can. what that date was that you xvere 

(><S speaking of/ A. Aon mean when the computation was 
made? 

Q. As T understand it. you have spoken of Mr. McGowan’s telling 
a >out the>e computations Air. Itamsev had made which were in 
his safe. A. Yes. sir. 

Q. I a>k you when that was? A. The computation was previous 
to 1000. because at the first interview in 1000 Mr. Parish stated to 
me about the computations Mr. Ramsey had made. 

Q. They might have 1 ►oen made in the earlv part of 1000? \ 

Yes. they might. ' 1 ' 

Q. When was — interview? A. In the early part of 1000; hut 
my recollection i< that this computation had been made for some 
considerable time previous to 1000. 

Q. Are you changing vour testimony, then? 


All. Robinson (interrupting) : 1 do not know that von can cross- 
examine him. 

Mr. TTackett: I am not. 1 simply want him to look at his testi¬ 
mony and say whether he remembers it now as he testified then. 

The \\ itness: I made no change now. Tie either made the com¬ 
putation very shortly previous to the time he talked to me. or pre¬ 
vious to 1000. because it was early in 1000 that I first talked with 
Mr. Parish. 


Cross-examination: 

Noxx xxhat computations he (i. e. Parish) had reference to T do 
not knoxv. because I never saxv any figures, hut he spoke to me about 

Mr. Ramsev. 

» 

Q. “And you do not undertake to do not midrrtake to sav 
80 that anx* computations xvere made.” 

Q. “You in connection with Mr. Brookshire and Mr Mc- 
Coxvan represented the Parish claim before Congress and before the 
auditor.” A. “Yes. sir.” e ™e 

Q. “To your knowledge xvere any computations made by Mr. 
Ramsey, used hv you or your associates before Congress?” \ <( \ T n ” 
Q. “Or l>efore the Auditor?” A. “No.” 

Q. “And you three represented that claim at that time prosecuted 
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that claim?” A. “Yes, sir.” I refer to the time when this claim 
wius pending before Congress and afterwards when it was pending 
before the Auditor in 1903.” 1 h 

r ^ “The rarisli claim arose out of a contract with the Surgeon 
Generals ofhce, did it not?” A. “It did.” ^ 

.r,--,?;:: 1 V Vi,S <»* tile ground of the breach of con¬ 

duit h\ the Surgeon (.enerul s otlice?” A. -It was—well it was 
for the breach of contract.” 

Redirect: 

I'W testimony at the former trial and asked 
n’i ' * hke to ask is, which is correct?” 

testimony' ,neSS ' 1 (1 ° " 0t ** " hcre n,y stt,tei " ent »'«nllicts with tl.at 

Mr. Hacked (reading from former testimony): “You know noth- 
mg further sup|«>se as to the claim of Mr. Ramsey against the es¬ 
tate of 1 arisli do you? A. I do not know anything of money per¬ 
sonally acknowledged. 1 have heard Mr. Parish speak of 
heunseys services m making computations.” Mr. Parish told me 
at >lr. Ramsey had very carefully gone over the record picked out 
e amount which should lie allowed him on this contract the bal¬ 
ance due him on this contract, and as I now recall the amount that 

1 Ttohioo '.u'Trn’n/wf "' e °" ,h V on ‘ rm, > !l " t,s between 

‘° in the early part of 1001) or previous thereto, because Mr 
Parish told me this in 1900.” 

Kf*: 1 do not tbi'ik I want to change it.” 

since on- C n 11 p'rnn , WltneSS h f i l,eeM , a broker in this Citv 
Miioe 1 on. In 1900 was connected with the West End Yitionnl 

Bank, as paying or receiving teller. atl ,na 

Q What are these papers? A. “They are receipts that we used 
m the ism!: in the place of checks to evade the Internal Revenue 
tl ‘'V P'e opinion from the Internal Revenue Commissioner was 
that any depositor who had money on deposit might withdraw it 
from the bank in the form of a receipt without paving the Internal 
Revenue tax, which was two cents on every check ” 

Q. “Will yon state what those receipt indicate. Specifically 
each one by one?” A. “There was a man by the name of Ra n'ev 
ho had an account in the West End National Rank, of Washing¬ 
ton. D C. He had an account in that hank. There was monev on 
deposit m that bank to Ins credit. There was a man by the name of 
Ramsey signed that check. e name ot 

They (these checks) were made out by different people They 

SZSiSZ* °” . .. Vl » A 1»., T S 

Q. I do not understand, that you could swear to Mr Snmnol 
SrS.” gnatUre 6finitely ’ 001,1,1 - V0U? ” A - “That question was 

Q.Z* 1 know it. I ask you now. I did not think you could re¬ 
member an individual depositor.” A. I remember something m 
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this check, which makes me know that I knew that that money was 
paid to Mr. Ramsey. I made that paper out. and was compelled to 
pay it to the man who signed it. Therefore, I know it wa< Mr. 
Ramsey.” 

Mr. Ilackett: “These paper- show that on September 4. 1900. Mr. 
Ramsey withdrew $20.00. On Septeml>er 20, 1900, he re- 
71 reived at the W est Knd National Rank $000. I oiler these 
in evidence to he marked No. 0.” 

Mr. Rohinson: “Let me ask for what purpose they are offered in 
evidence. 

Mr. Ilackett: They are offered in evidence, if your Honor please, 
to show that in connection with this matter, on September 29, 1000, 
there was a note signed by J. W\ Parish, promising to pay sixty 
days after date. $100. to Samuel Ramsey, and on the same date 
$1*0.00 was withdrawn hv Mr. Ramsey in cash. On Sept. 4th, 
he had withdrawn $20.00; the difference between these two sums 
being $20. The contract is dated October 0th. 1000. and on the 
27)th $000. was withdrawn. I expect to offer the record of Mr. 
Ramsey s hank account to show, that he sold his house at about 
this time and had a large amount of cash on hand, and to put in 
that fact as evidence tendin'! to show that Mr. Ramsey went through 
this transaction without telling his son about it. in line with his 
conduct in giving the papers to Miss Spiers without telling him 
about it.” 

Mr. Rohinson: “I can see no possible revelancy of the drawing 
out of his hank by Mr. Ramsey of a sum of money, to the claim 
of Parish and I object to it. nor do I see any relevancy of the sale 
of his house to the issue in this case.” 

By the Court: Did I understand you to say that you knew 
Samuel Ramsey personally? A. ‘‘No sir.” 

Q. ‘TIow did you know that this was the signature of Ramsey?” 
A. “Because I had to pay it to one man.” 

Q. “How do you know it was he?” A. “Because no other man 
could sign it. lie was compelled to do so. I could not give it to 
him unless he was at the counter.” 

Q. “You then knew him as a depositor in the Bank?” A. “Yes 
sir. I was absolutely compelled to know him.” 

Q. “Then your testimony is. that you knew him then, but do 
not recall him now?” A. I must have known him because no 
one else could have gotten that check cashed. These are 
72 all the same signatures.” 

The Court: “I rather incline to the opinion that on the ques¬ 
tion of Ramsey having made a loan with Parish, a contempo¬ 
raneous withdrawal of money to put him in cash to make the loan, 
it would he admissible to show that he had the monev to make the 
loan.” 

Mr. Robinson: “A man may have money to make the loan and 

vet not make it.” 

«• 

The Court: It is simply not so remote as to make it inadmissible.” 

Mr. Robinson: “I object to the evidence.” 
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j 1 take it your Honors ruling is to admit the 
$180.00 check and to exclude the others.” 

The Court : Yes. 

-Mid to ret use evidence as to the others. 

1 he Court: l nless there is some evidence showing that it was 
contemporaneous with the acquisition of funds from the sale of 
his house. I will rule that evidence out as too remote.” 

r * Ilackett: 1 hen I understand it 1 have an exception to the 
adverse ruling in that connection.” 

Mr. Robinson: “And of course I reserve an Exception to the 
others. 

To the ruling of the Court admitting the receipt of $180.00 as 
admissible and relevant to the issue, the defendant bv her counsel 
then and there in open Court excepted, and the Exception was 
allowed and duly noted by the Court. The wording of said receipt 
is as follows: r 

Not Negotiable. 

Washixgton, I). C., September 29, 1900. 

Received of the West End National Hank $180.00 on account of 
Nun net Ramsey. 

$180.00. 

Rubber Stamp: Received payment, Sept. 29, 1900. West End 
National Rank, Washington, D. C. N. T. 


78 
states: 


• Tlleof Arthur X. Marr, taken in San Fran- 
cisco. California, on Interrogatories and Cross Interrogatories 

The deponent at this time thirty eight years of age. clerk in the 
( tty Government of San Francisco, in 1000 was clerk in the law 
olhee of J. II. McGowan, at Washington, 1). C. of which office, 
•C W. I arish was a (*1 ient. Witness knew' Parish very well & 
was somewhat familiar with his financial condition. As far as wit¬ 
ness knew, Parish had no income in 1900, but did have a claim 
against the I nited States (Government for ice furnished to the 
Army in the field in 18(53, witness also knew' Samuel Ramsey 
whose relations with J. W. Parish, so far as witness knew were of 
t lc L! n(> ^ fncndlv sort. Mr. Parish entered into a contract with 
.1. \\. Ramsey m October 1900. in w hich it was stipulated that said 
Ramsey was to receive a certain percentage of moneys accruing 
Irom his (Parish) ice claim then pending in the United States 
Congress Ramsey claimed money of Parish. The contract of 
October MOO was to cover all claim Ramsey had on Parish and to 
adjust their money relations. This contract witnessed by witness 
.and J. II. McGowan, “so far as T know’ was to cover all claim 
Ramsey had against Parish for work done by said Ramsev on 
the I ansh Ice claim.” In response to the specific question by 
plaintiffs attorneys; “was there any suggestion at any time of any¬ 
thing wrong or illegal about any of the money transactions between 
these parties. A. None whatever so far as 1 know.” 

C—3022a 
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Cross-examination: 

U'itness was stenographer to J. II. McGowan. 

1 lie discharge ol his duties enahled him to become familiar with 

he financial conditions in 1900 ot J. \\. Parish, who. “so far as 
1 know had no cash money nor any income.” Asked what lie saw 
to indicate extent of friendship of Ramsey & Parish? In August 
IdOO J II. McGowan was m Portland, Maine. Mr. Parish and 
- . : Mr ‘‘f'sey came into Mr. McGowan’s ollice with a statistical 

‘ 1st relating to the ice claim. I wrote this list over, several 

times for Mr. Parish, and he stated to me, never mind 
Arthur I will make it all good with you when my ship comes in” 

ii* rvr Y *• * l l \ *•, *• luunsey gave me live dollars, saving 
thal I he list would no doubt prove of great value to Mr. McGowan 

\\ 1 1 ness never saw anything to indicate trust or confidence by 
larish m Ramsey, “more than their friendliness which I think 

was unquestioned. Some .. or so previous to October 1900 

Mr. bamsey on several occasions spoke to Mr. McGowan regarding 
his chum against J \ . Parish. This brought about the compart 
ol October 1900, which Mr. McGowan and I witnessed.” Samuel 
bamsey was employed in the Auditing Department for the War 
Department, some years previous to 1909, and from all I know and 
lungs I learned was very familiar with the figures and data per¬ 
taining to the 1 ansli Ice Claim. I know positivelv that Mr Ram¬ 
sey made up a number of statistical lists regarding this claim 
and I know- also that Mr. McGowan, thought said lists were of a 
material help to him in the prosecution of the claim. AVitness 
knew ol no diflerence lietween Ramsey & Parish as to any scttle- 

• IK iooo ilsl ° miv ' s to llu ' financial condition of Rarasev 

in witness saith: “I don't know.” 

Jh Iluckett: Mr. Robinson, in regard to the representation of 
this Haim, I want to state certain facts. Do you prefer that I 
take the stand, or shall I make the statement? 

Mr. Robinson: You mean yon wish to testify. 

Mr. Ilackett: Yes myself. 

Mr. Robinson: I think you had letter take the stand. 

Mr. rn.vrNrEy IIackktt, plaintiff's Counsel then took the stand 
h» testily, that within a few days of the decision of the Supreme 
Couri. adjudicating to the Parish Estate $180,000, he went to the 
othce of Mc(Iowan, having in his hands the copy of the original 
contract, the original itself, being in the hands of John R Cotton’* 
administrator. Referred by Mc(Iowan to Messrs. Holmes Co,/sad 
and Leigh Robinson, witness went to their office, having as he re¬ 
calls in his pocket, the copy aforesaid, which they did not care 
o see. “because they said; there was a year in'which to prove 
<*> those claims. I was very much relieved to hear that there 
was all that time and left. Subsequently when the claim 

win P ^f n K C< l rn t i ien - f T ,ally ' ! f a » , J )0arcd t],at the money had 
been distributed having been paid in & having been distributed 

almost as one transaction in one or two days. “There was no sug¬ 
gestion at the time I presented this claim, that there was any 
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impropriety m making a contract which would give a <»ood dpfpn^P ” 
V ' hfnl T r V !? " 11S °" i< e . ,m,re »»«. “On'the oSon 

h» show the amount received hv the P, t v *T* °, rd ? 

»rr,i/JK 

porated into the record. | kl ’ tlmt " be "'cor- 

hi,u! • tho l>rol>il1e Court. and then when the 

aftersniirile no longer":^ 

'“ te -*•-»** 

•'s^s&Ssm 

need r nof;:'ve° n i,' 1 7\h nl {$% you 

do with the Probate Court. ' ' " ' ‘' Conn,d hn(1 nothin R to 

Court.” C,mUn0eV IIaoke,t: " ITc Hlefl ,lis appearance in the Probate 
Mr. Robinson: “lie did not.” 

attorney^t'thaMime.” 6 '*‘ ** ’* ° f recor<1 ‘ Yo " a,,mi( he was the 

the^Probate Court ” T d ° n0 ' admit ,hat he Was ever t,le attorney in 
Mr. Robinson: “I do not admit anything.” 
o the testimony and statements made bv plaintiff’s Counsel 
as her witnesses as prelude to the offer of a letter font hv Mr Fraud! 

“ga ws n ™"~ °?rt " ,e **•.. ™. o™«rs 

l&r*** °° Py) 1,61,111 Sh ° Wn t0 the Court, the offerSerf 

T trlld T™!? k j Haekett (continuing): “I went to see Mr Pottburv 

I Hk M^PoTthun- 0 TTT e<] Mks Parish - f he Executrix and 
1 nk air. I ottbun said. T do not remember what he said. 

“T^a <Y ? U sav > ! r ' Po Rcing did not represent Miss Parish’” A 
I do not remember what he said.” I wrote Miss Parish a letted 
and sent it by special delivery and Mrs. Craig under mv ndvb.« 
wrote a very friendly letter saying no doubt she would' be ve^ 



44 


EMILY PARISH, AC. VS. ANNIE F. CRAIG, AC. 


n 


ul-rl to comply with her fathers proposal, now she had come into 
this large sum of money her father would he paid. I say this to 
show that notice was given to the estate, timely notice.” 

Xo answer having been received witness then filed the claim 
in the Prohate ( oiirt. Mr. ('hauncev Ilackett, then offered in evi¬ 
dence a paper showing proof of claim in Probate Court, September 
17. 1909. 

The Court: “That was within the vear.” A. “That was in Sep¬ 
tember 1909.” 

1 he ( ourt: “ 1 hat may be admitted for the purpose of 
< i showing that the claim was proven in the Probate Court. 

Cross-examination: 

Q- “You mentioned that at your request Mrs. Craig wrote several 
letters to Miss Parish? ' A. “No. not several letters, I said a let¬ 
ter.” 

Q- “1 "ill siio\v you this letter to Miss Parish and ask if you 
identify that as being Mrs. (’rain's handwriting." A. I think I do, 
yes. Pet me read this. This is the letter I think; it looks like it.” 

1 he letter was then offered and read in evidence, as follows: 

Washington, D. C. September 2nd, 1909. 

Pear Miss Emily Parish; 1 have addressed letters to you ask¬ 
ing toi 1 an interview with you in regard to a contract entered into 
between your father. Mr. Joseph W. Parish, and Mr. Samuel Ram¬ 
sey. 

As 1 have before stated, at the request of Mrs. Amies K. Ramsey, 
to whom is assigned the per cent of the amount ordered paid by the 
Supreme Court. 

This assignment h legal with witnesses whose affidavits are in 
the hands ot Mr. frank Ilackett. as is also the original contract 
signed b\ \our father and two witnesses. Mr-. Ramsey greatly desires 
a settlement without further delay and without undue court costs 
to either you or her. The check for the amount can he handed to 
Mi. Fiank Ilackett; as before my coming it was necessary to ap¬ 
point someone here to receive the money, some responsible person, 
with whom you would be willing to transact business. 

Mr. Ilackett tells me that he has written you that he has the 
papers in his possession, but received no reply. As you are the 

executrix of your father’s estate, are you not the one to settle 
78 this contract? 

If you have an attorney to whom vou have entrusted your 
business. acting in your name, and do not wish to see me or Mr. 
Ilackett personally, please inform us who it is, and we will see 
linn. I he aid financially and otherwise that Mr. Ramsev rendered 
J°ur father in his strenuous efforts to procure his claim mu«t 
lmve boon known to you. I'lease be kind enough to recognize our 
eltorts to have this meritorious and strictly legal contract settled 
with amicable and worthy consideration each for the other as I 
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am sure would lx; the wish of both of the gentlemen who were life- 
long friends. 

Kindly communicate with either me or Mr. Hackett, Frank, 
mon rust Budding, 15th & II St., N. \V„ Washington, 1). C 
I lease do not delay. 

Yours sincerely, 

.. Mrs. ANNIE F. CRAIG, 

Mother of Mrs. Agnes E. Ramsey, Stand ford 
University, Cal, Assistant in English Dept.” 

At the close of the plaintiff’s case, the defendant hv her counsel 
nuned the Court to direct a verdict for tlie defendant. 

first Because the paper sued on is for an executed considera¬ 
tion. and there is no proof that the consideration demanded in this 
action is identical with that expressed or implied in the considera¬ 
tion originally rendered, as is required to he the case to warrant 
recovery m this action. This ground for the motion was over¬ 
ruled by the Court. 

. Second. Because, the plaintiff’s action is in part for serv- 
1( ‘ es 111 llie prosecution of a claim before Congress, and the 
nature of the service is not shown/ and where, as in this 
case the light to recover is an exception to the general rule, the 
plain.ill must hy proof he brought within the exception. This 
ground for the motion was over-ruled by the Court. 

I luid Because no proof was offered hy the plaintiff tending 
o establish a valid consideration or, indeed, any consideration 
or the alleged contract on which suit is brought. This ground 
or the motion was over-ruled hy the Court. When it was "sought 
o he argued hy defendant’s Counsel, that no proof had been of- 

Iw /’ il II 1 '",'' 1 ?*; ordered hy the Court and in obedience 
tlieieto, filed by plaintiff s Counsel, on Nov. 13th, 1909, as the con¬ 
sideration of the alleged agreement of October 9th. 1900 the trial 
ourt ruled that the Appellate Court by reversing the judgment of 
'ir. Justice Barnard, dismissing the plaintiff’s action in effect sus¬ 
tained. not only the right of the plaintiff to file the paper, presented 
as stated 'in compliance with the order of Court made herein” 
and asked to “lie taken as the amended bill of particulars in this 
cause. Imt included in tins judgment, the determination, (asked 
hv plaintiff of the trial Court.) that the same he attached to the 
declara ion as such in place of the particulars of demand and ad- 
ditional bill of particulars hitherto filed”; whereby said particulars 

< Ai''° V c !)<l °i l1 "' lieen ' v,lollv superseded, and removed alto- 
gether from consideration. 

To each of the foregoing rulings of the Court, defendant by her 
counsel excepted, at the time they were made. 

I inally at the conclusion of the argument, the defendant by her 
counsel repeated the motion to direct a verdict for defendant as 
well as each ground above stated, on which it was asked, and 
to the action of the Court thereon, and added the further 

and as pailv* ' ‘ Becm,Se ° f the admission of plaintiff as agent 
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This motion and each separate ground thereof, tlie Court over¬ 
ruled. To the action of the Court, in over-ruling said motion and 
each separate ground thereof, the defendant by her counsel, then 
and there, severally and duly excepted. 

1 he defendant then to maintain the issue on her liehalf joined, 
through her counsel, offered and read in evidence, the following 
letters from Ramsey to Parish: 

War Department, 

Surgeon General's Office, 

Washington, D. C. April 7, 1877. 

Dear Parish: I venture to ask a favor of you which I would 
much rather not do, if 1 knew any way to help myself. You are 
partly aware that for two or three years 1 have been greatly annoyed 
and hampered about money. Last year, thinking that I had a 
chance to collect some, I went to expenses that, with my present 
knowledge 1 would avoid,—was disappointed and had to borrow. 
This spring 1 am compelled to some unusual outlay and have to 
pay two notes of .$100 each and interest. I have paid one and have 
the other yd to pay. 1 don’t know how 1 am to do it. If you 
could oblige me with $100 as a loan, contribution or whatever you 
choose I think. I could get along. Still if you can not do it con- 
fortably let it pass. 

I am told that you are going to Baltimore to live. 1 am very 
sorry to hear it: for all my friends seem to have the luck of either 
dying or moving away. I wish you would come and see 
81 me before you go. I want to talk with you about several 
things. 

If I could have present health and wealth for two two weeks I 
should get my garden some fixed up, so that it would he looking 
bright by that time. 

Yours trulv, 

SAMUEL RAMSEY. 

(Defendant’s Exhibit No. 5.) 

The defendant, by her counsel, then offered and read in evi¬ 
dence the following: 

Washington, Dec*. 29, 1899. 

Friend Parish : In all the thirty and odd years of our acquaintance 
and mutual help. I think I never was driven to the point of asking 
pecuniary aid till this winter. You and I have handled a great 
deal of money, if we could only have had an adhesive unction 
on our fingers to make some of it stick; but there we are. Of my 
little this year I parted with more to oblige others that I could 
safely spare, relying upon the rent of a house which has l>een empty 
four months. So, in the 79th year of mv age, 1 find myself in 
the face of a cold winter, without necessary under clothing, with 
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precisely 68 cents, and that borrowed and to be returned next 
Monday. 

Wherefore, and in view of the premises aforesaid, if you have 
*•>" that you ve no need for, just let me have it. My word is too 
sacred to pledge as to when or how I can return it, if I ever do. 

And now in (be name of, etc. Amen. 

Yours as ever, 

SAMUEL RAMSEY. 

The .defendant further to maintain t lie issue on her be- 
half joined, proved and read in evidence the following papers 
and proceedings of the Probate Court. 

Supreme Court of the District of Columbia. Holding a Probate Court. 

No. 12677. 

Estate of Joseph W. Parish, Deceased. 

Letters Testamentary having been issued to Emilv E. Parish, on 
the Estate of said deceased and the said Executrix, electing to give 
pub be notice to the creditors of said deceased, it is this 9th dav 
of April A. I). 190.). ordered that said notice to creditors he pub¬ 
lished once a week for three successive weeks in the Washington 

Law Reporter and the Washington Times in the form prescribed 
* 

WENDELL P. STAFFORD, .Mice. 

Under the same caption the following: 

“This is to give notice, that the Subscriber of the District of Colum¬ 
bia has obtained Letters Testamentary on the Estate of Joseph W 
Parish, late of the District of Columbia, deceased: All persons hav¬ 
ing claims against the deceased are hereby warned to exhibit the 
same, with the vouchers thereof legally authenticated to the Sub¬ 
scriber, on or before the 9th day of April A. D. 19(kS\ otherwise 
they may by law l>e excluded from all benefit of said Estate 

Given under my hand this 7th day of April 1905. 

EMILY E. PARISH, 

Attest: 217 A Street S. E. 

•TAMES TANNER, 

Register of Wills for the District of Columbia, 

JESSE E. POTTERY, Attorney. ° f ^ Probate 
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Certificate of Publication. 


City and County of Washington, 

District of Columbia, ss: 

On this 26th day of April A D. 1905, personally appeared before 
me, J. \\. Fogler, a Notary Public in and for the City and County 


i 
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aforesaid. Arthur I). Marks, who being duly sworn according to 
law declares that he is Business Manager of the Washington Times, 
a daily Newspaper published in the City and County of Washington. 
District of Columbia, and that the advertisement of which the an¬ 
nexed is a true copy, was published in the >aid newspaper in the City 
of Washington. District of Columbia on the following dates: 

April S. 

" 15. 

“ 22. At a cost of Four 50/100 dollars. 

TDK WASHINGTON TIMES CO 
ARTHUR D. MARKS. 

P> asin ess Ma nager. 

Sworn and subscribed to before me the 2b dav of \pril A D 
1905. * * * 

J. W\ FOOLER, 

Notar if Public. 

The true copy annexed being identical with that ordered to he 
published on the 7th day of April A. D. 1905. 

I he certificate of Washington Law Reporter, as follows: 

1 hereby certify that the foregoing Legal Notice was printed and 
published in the regular issues of ‘‘The Washington Law Reporter”, 
a weekly newspaper hearing date. April 14. 21. 28. 1905. 

W\ W.’MOORE. 

Gen. Manager of The Washington Late Importer Co. 

,v *4 r ll)e said certificate was dulv verified before Alfred Smith, 

Notary Public the 22d day of December. 1905. 

“The foregoing legal notice” was identical with that ordered bv 
Justice Stafford on the 7th day of April A. D. 1905. 

The Report of Emily E. Parish. Executrix in the Probate Court, 
showing the disposition of the fund of $41,000. deposited in Ameri¬ 
can, Security A: Trust Co. as follows: 

“Your Executrix file* herewith a certified copy of the decree 
passed .Lme 2d. 1909. in the case of Jonas TT. McGowan, et al.. 
versus Emily E. Parish. Ecpiity 280.>1. Showing the manner in 
which the sum of $41,000 has been deposited and from which the 
Executrix claims credit of $41,000. a* having been disbursed hv her 

EMILY E. PARISH. 

Executrix of the Estate of 
Joseph TP. Parish, Deceased. 

J. E. POTBERY, 

.4 ttorney for Estate of 

Joseph IP. Parish, Deceased. 

^ The decree referred to is that in Equity No. 28051. enjoining the 
Executrix from receiving any warrant or draft for said sum of 
$41,000. or any part thereof from the Treasury Department, but 
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directing the deposit of that sum with the American Security and 
Trust Co. 

Subject to the order of the Court in said cause. 

The defendant, by her counsel, then offered in evidence the orig¬ 
inal First and Final Account of Emily E. Parish. Executrix (pre¬ 
viously introduced by plaintiff) approved and passed June 
9th. 1909; and filed June Jane <th. 1909. together with the 
affidavit of Executric. filed as supplemental account. 

Mr. TIackett: That is already in. I object to all these, except 
the supplemental account. 

The Court: Objection overruled, they may all go in. 

Mr. C. ITackett: Exception. 


Form No. 03-A. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

No. 12077. Administration Docket 33. 

Estate of Joseph W. Parish, Deceased. 

Date of death December 20, 1904. 

First (and Final) Account of Emily E. Parish . Executrix. 

19—. (Letters Issued April 7, 1905.) 

Assets received. Disbursements. 

This accountant charges hereself 
with the following, to wit: 

Amount collected from the United 
States Government on account of the 
Ice claim of Joseph W. Parish, ac¬ 
cording to a decision of the Supreme 
Court of the United States, rendered 
on May 17th. 1909, in the case of the 
United States ex Rel. Emily E. Par¬ 
ish, Executrix of Joseph W. Parish, 
deceased, vs. Franklin MacVeagh, 

Secretary of the United States Treas¬ 


ury, recovered in said cause. $181,358.95 

Wearing apparel and a small amount 
of personal property left by the testa¬ 
tor of the value of $25.00. 25.00 


$181,383.95 

She claims credit and allowance for 
the following disbursements, to wit: 

7—3022a 
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80 Grant Parish, reimbursement 
for funeral expenses of the 
decedent and expenses incident to 

the funeral. 1 $008.50 

Holmes Conrad, Attorney, one-third of 
amount recovered, being contingent 
fee, under contract filed herewith 

and receipted.2 00,452.08 

Parker Bridget & Co., note. 3 88.77 

K1 Arte Cigar Co., cigars.4 18.00 

Joe Beardsley, men’s furnishings.5 33 35 

F. V. Killian, Laundry. 0 40.30 

Emily E. Parish, on contract filed, pro- 

hated and passed upon by the Court .7 12 000.00 

A. I). Weakley, I). D. S., Profes¬ 
sional services. 8 27.00 

J. W. Hodges, M. D.. open account and 
three notes. 9 477 00 

Amounts carried forward. $181,383.95 $73,745.90 

Id Form No. 124. 

Assets received. Disbursements. 

Brought forward. $181,383.95 $73,745.90 

Vous. 

Andrew .T. Curtis, note check, and cash .10 320.00 

Dominic Cristofani whose claim was 
probated and allowed for $9,000.75 
was compromised under order of this 
Court, of June 2 . 1909, and settled in 

full for $7.000.00. 11 7.000.00 

Ileber J. May. whose claim consisted of 
a contract for 2 % of the amount re¬ 
covered which would have been more 
than $3.0)00.00 was compromised by 
the Attorney for the estate for $ 1 ,- 

750.00; in full settlement. The 
87 contract released is filed here- 

"'ith .12 $1,750.00 

Fee allowed Jesse E. Pot bury, attorney 
by the Court in full for professional 
services rendered to decedent from 
1902 up to the time of his death in 
1904 : representing the estate and the 
Executrix from December 20, 1904 
up to the present time for which is 
allowed a fee of $3,000.00; and for 
professional services in representing 
each of the three beneficiaries, Grant 


% 
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Parish, Emily E. Parish and the 
Young Men’s Christian Ass’n of the 
City of Washington, 0 . C., in this 
estate, and in all matters connected 
with the estate, and also to act as a 
retainer fee in representing said Ex¬ 
ecutrix and Grant Parish, Emily E. 

Parish and the Young Men’s Chris¬ 
tian Ass’n in the suit of Jonas IT. 

McGowan et al., vs. Emily E. Parish, 
et al., now pending in tlie Supreme 
Court of the District of Columbia, 
and in any other suit or suits which 
may he tiled against said Executrix 
or the legatees herein named the sum 

of $.3,000.00 Von. 13.. .13 0 . 000.00 

Register of A\ ills, balance of costs in- 

.l.Kline this a/o...14 46.00 

unruly K. Parish, commission for re¬ 
sponsibility and services rendered and 
to be rendered as Executrix adminis¬ 
tering and settling estate (r? 2 % 

upon $181,383.95.. 22 ,3 027 08 

1905. 

March 28. The Washington Ti mes, 

application for probate. 15 5.85 

Amounts carried forward. $181,383.95 92,495.49 

88 Form No. 124. 

Assets received. Disbursements. 

Brought forward. $181,383.95 $92,495.49 

1905. 

Dec. 16. The Washington Times, 

notice to creditors. 10 4 59 

Mar. 3. The Washington Law Re¬ 
porter, application.17 7 50 

Dec. 22. The Washington Law Re¬ 

porter, notice to credi¬ 
tors .18 5.00 

Jan. 27. Probate Court Costs, 

$15 

May 4. “ “ “ 4.31.. 19 19.31 

H. H. Gilfrv, promissory notes amount¬ 
ing to $429.80, probated, which is 
compromised bv the attorney for the 
estate for 50% of the claim, namelv 

$214.93 ..20 214.93 
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Amount deposited in tlie American Se¬ 
curity and Trust Co. of Washington, 
I). C., in the case of Jonas II. Me- 
< io\van and Elijah V. Brookshire vs. 
Emily E. Parish. Executrix of the 
estate^ of Joseph \V. Parish. Equity 
#28.>01, now pending in the Su¬ 
preme Court of the District of Co- 
hnnhia. according to a decree passed 
in said case on the 2d day of June, 
1909. by Mr. Justice Barnard, and to 
l*e held hy said hank according; to the 
terms of said decree, a certified copy 
of which decree is herewith filed as a 
voucher for the deposit of said fund.21 
The claim of 11. F. Dutton A Co.. 
Bankers, on promissory note dated 
April IS, 18S.) for $8,500. is outlaw¬ 
ed. disputed and rejected and the 
reason for its l>eing disputed and 
89 rejected is given in a brief of 
the law governing said claim 
filed hy the attorney for the estate. 

The Statute of limitations is pleaded 
against all other claims, if any. not 
specifically mentioned. a< publication 
against creditors was had according 
to Law on April 7th. 1905. 

Balance carried forward. 


41.000.00 


$188.740.79 
47.087.16 


$181,888.95 181.883.95 

Joseph IT. Parish, son of the testator, 
died in in Chicago. TU., on January 
10. 1908. leaving no children or de¬ 
scendants. his death being 

(over.) 

Form No. 124. 


Balance brought forward. $47,687.10 

proven herein, and Grant Parish and 
Emilv E. Parish his brother and sis- 
ter survive him as his only heirs at 
law and next of kin. 

Distributable in accordance with the 
provisions of the last will and testament 
of said Joseph W. Parish, deceased, as 
follows to wit: 
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To Grant Parish, son, 1/3 $15,879.05 
and of Vi> of 1/3 
vou - 23 . 3,909.77 

To Emily E. Parish, 1/3 $15,879.05 
and Vi of V.* of 1/3 
v °u. 24. 3,909.77 

To The Young Mens Christian Associa¬ 
tion of the City of Washington, I). C. 

V of 1/3 vou. 25. ... 


$19,848.82 


$19,848.82 


7,939.52 


$47,637.10 $47,737.16 

90 f }'> tbe ."miersigned, lieing nil (lie heirs at law and next 

n, l I° f V'V a 1 " " ! ,s0,lb " ■ ■’iiiisli. deceased, and all the legatees 

1 'hnijy K. S Parish', Exec! 1 (/jx!''" e " 1 ' < be f “«*°mg account of 

W itness our hands and seals this Till day of June \ |) 1909 

EMILY K. PARISH. ' ' r' SKU f 

GRANT PARISH. sea,' 

YOUNG MEN'S CHRISTIAN ASS'N 
OF WASHINGTON. I) C 
ByJ. E. POTRURY, Att’y. ' " 

Form No. 64-A. 

Assets Received. Disbursements. 

District of Columbia, To wit: 

I. the undersigned. Emily E. Parish, Executrix under the last 
' ° "• Iarish late of the District of Columbia deceased 

do solemnly swear that tho foregoing account is just and true and 
that I have bona fide paid, or secured to he paid, the several sums 
foi which I claim credit and allowance. 

EMILY E. PARISH, Executrix. 

W09° rn ^ ” nd Subs< ' ribcd before this 7th day of June, A. D. 

[notarial seal. ] HARRY IT. HOLLANDER, 

Notary Public, D. C. 

In the Supreme Court of the District of Columbia, Holding a Probate' 

Court. 

WRIGHT, Justice. 
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91 (Endorsement: First (and final) account of Emily E. 

_ Eansh. executrix. Approved and pissed Jun- 7. 1909. Filed 

dun* <. 1909. James Tanner, Register of W ills. I). 0., Clerk of Pro- 
Rate Court.) 

« 

F. D. L. 

In (he Supreme Court of the District of Columhiii. Holding a Probate 

Court. 


No. 12077. Administration. 


In re Estate of Joseph W. Parish, Deceased. 

District of Columbia, ss: 

1. Emily E. Parish. Executrix of the above named estate. being 
first duly <\vorn on oath depose and say that since the approval of 
mv first and final account in the above estate as executrix thereof 
"herein a tee of $0,000 is allowed to Jesse E. Potbury. attorney 
services rendered and to he rendered the estate: a new arrange¬ 
ment has been made l>etween the affiant and the said attorney 
whereby the allowance made is to he reduced bv the deduction of 
any allowance by way of retainer for representing said estate or the 
executrix thereof or Orant Parish in any suits now pending, and 
especially in McOowan et al. vs. Parish. Executrix case. Equity No. 
2<S.)f»l. and any suit or suits which mav he filed against the said 
executrix or either the said Emilv E. Parish or Grant Parish under 
which arrangement the allowance to he made said attorney shall he 
$3,000; the difference between said allowance and the allowance'al¬ 
lowed by the court of $0,000 fo he distributed among the legatees in 
accordance with the provisions of the last will and testament of 
Joseph W. Parish, deeeased. as follows: 

To Grant Parish $1250; to Emilv E. Parish $1250 and to the 
Young Men’s Christian Association of the City of Washing- 
92 ton. D. C.. the sum of $500. 

EMTLY E. PARTSTT. 

Erecvtrior Estate of Joseph TP. Parish. Deceased. 

Subscribed and sworn to before me this 8th dav of .Tune A. D 
1909. 

[notarial seal.] MARY R. FARLEY, 

Xotart/ Public, D. C. 


T approve of this and agree to the same, and acknowledge receipt 
of payment of said $3,000 as lieing made by the executrix of said 
estate, which sum of $3,000 when made shall l>e in full payment of 
all my demands for services rendered by me for said Estate and for 
said parties. 

JESSE E. POTBURY. Attorney. 

Witness: 

HOLMES CONRAD. 
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(Endorsement: Affidavit of executrix filed as supplemental ac¬ 
count. Piled.Inn- 9, 1909. James Tanner, Register of Wills 1) C 
Clerk of Probate Court.) 


1 he defendant then proved by Frank Cunningham of the Clerk’s 
otlice of the Supreme Court of the District of Columbia and had 
admitted in proof, that by decree in McGowan et ah vs. Emily E. 
I arish, Rxecutiix, Equity Xo. 2<So(>l, on mandate of Court of Ap¬ 
peals of the District in obedience to mandate of U. S. Supreme Court, 
there was paid the sum with accrued interest show-, by the certifi¬ 
cate of the Secretary of the American Security Co. to he at that time 
on deposit in said company, to await the order of the Court to wit 
the payment to plaintiff. Plaintiff Xo. 1 (McGowan Estate) of the 
sum of $23,018.78: and Jo plaintiff No. 2 (Brookshire) the sum of 
$22.01 S. 7 S ; as of May 27, 1915, by plaintiff's attorney’s order. 


93 At the request of plaintiff’s counsel, there is here inserted: 

There is now pending a case on the ground—ground—no; 

I will not go into the grounds. It might not he appropriate at this 
time. 

Mr. Robinson: A motion to that effect was made liefore, and was 
overruled by Mr. Justice Anderson. 

Mr. Chauncey TTackett: On the ground of lack of jurisdiction. 
Mr. Robinson: Whatever the ground was. I do not think it was 
lack of jurisdiction; hut whatever it was, it was made years ago be¬ 
fore Mr. Justice Anderson, and overruled. 

Mr. Chauncey ITackett: Mr. Robinson, it is pending there at the 
present time. 


Mr. Robinson: T heard, more than a year ago, that von had filed 
such a. paper, and T understood that Judge Siddons had rejected it. 

Mr. Chauncey ITackett: No, sir. You were served with a copy of 
the paper, and it was arranged- 

Mr. Robinson (interposing) : I never arranged anything, except 
to come when I was called. I was served with a copy of that paper; 
hut T learned that Judge Siddons declined to take it up. Whatever 
it is, you cannot arrest and turn hack the administration of a case 
bv a paper filed a year ago, upon which no action has ever l>een 
asked, and certainly none has ever been taken. 

The Court: As T understand the situation, until the payment of 
this one hundred and eighty-one thousand odd dollars by the Gov¬ 
ernment to the administratrix of Parish, there was nothing due upon 
the contract now sued upon. 

Mr. Chauncey ITackett: That is right. 

The Court : That contract only became mature when there was a 
sum upon which the 5 per cent could he calculated. Within 
94 a year from that time, the claim was presented to the ad¬ 
ministratrix in the Probate Court. Afterwards, she settled 
her final accounts. 

Mr. Robinson: No. 

Mr. Chauncey ITackett: She did that before. 

The Court: Did she settle her final account before a year- 
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Chauncev Ilackett: I think I shall object to that, unless a 
statement of the pur|»ose is made. 

Mr. Kohin.'on: My purpose i< to show, from the record, that tlie 
defendant, executrix of Parish, has distributed the estate derived 
from him. on order of the Court. 

Che Court: The order of the Kquity Court? 

.Mr. Robinson: 5 cs. >ir and distributed the other on the order of 
the Probate Court, except the $41,000. and distributed $41,000 under 
the order of the Kquitv Court, and that under a mandate of the Su¬ 
premo Court of the United States. 

flie Court: Let me understand the situation. The claim of the 
plaint if! in this suit, as I understand it. was proven before the Pro¬ 
bate Court within a year from the appointment of the administra¬ 
trix? 

Mr. ( hauncey Ilackctt: 5 es, within a year from the appointment 
of the administratrix; but the defendant is an executrix, who took 
out her papers in 1905, there being nothing in the estate but a suit 
of clothes. In 1000. when $1 SI.000 came in, there was first and final 
account which occurred simultaneously with the payment of $181,- 
000. I have already put in. in this case, the fact that an offer to 
present} this claim was made before that time, and I was told that 
there was a year in which to tile the claim. Therefore, the formal 
presentation and solemn proof was postponed until September of 
that year. Now if my friend wants to bring up the conduct of that 
estate in passing that account. 1 am perfectly willing to meet 
05 him on die issue. It has not been in any of the other trials. 
It is verv interesting. 

Mr. Robinson: The conduct /f that estate has been brought up re- 
I>eatcdly in the Probate Court. That has been finallv been decided. 

Mr. Chauncev Ilackctt: No. sir. I beg your pardon. I- has never 
l>een decided. There is now pending a case, on the- 

Mr. Chauncev Ilackctt: She settled it within forty-eight hours 
after she got the money. 

Mr. Robinson: The suit in the Supreme Court was decided in 
April. This, I think, stated that it was settled in June (indicating). 
That was two months after a decree of the Supreme Court had as¬ 
certained and settled what she should receive. After that decision, 
they filed their claims. 

The Court : Well, I will admit this testimony, and I will rule in 
connection with that record in the Probate Court and the final 
settlement of the estate, which appeal's hv the accounts that it is 
no bar to the making of this suit. Then Mr. Robinson can save his 
point by excepting that. 

Mr. Robinson: I except. 

The Court: You will have to ask an instruction to that effect. 

Mr. Robinson: T will ask that. 

Mr. Chauncev Ilackctt: T do not know whether it is necessarv for 
me to make an offer of contradictory- 

The Court: No: but in order that Mr. Robinson may make his 
point. 7 will allow him to take an exception. 

Mr. Robinson: I believe Mr. Cunningham is through. 






EMIL\ PARISH, AC. VS. ANNIE F. CRAIG, AC. 5' 

an^cfol 11 "^ Hackett: 1 ob j«‘ ,ed of course, and I hav 


» exception. 

The Court: Yes. 


Prayers. 

Plaintiff’s Prayer No. 1. 

Tbe jury are instructed that if they shall find from a preponder- 

E sHcr r ate# sx 

made on or about the 9th dav of ) ■ hi. 1 »0amUhat'dle "v? 
prom.se was made in consideration of ^n.L'v I„d “JZIm 

97 St;; 

ity, the^aintiff"will ^’entitled * ,,C " ^ 

Granted. 

Plaintiff ’s Prayer No. 2 

(/ • mm m 

rnS Sir SSSJSSrS'iLi",>'» 

was made in consideration of pecuniary and n th» I. ,,0,,,,se to l >a > 
sidered hv them in conncct n i , , , 1° lf 1,1(1 can ,c <'on- 

as constituting and admisd™ made b v /V* T° 

pecuniary and other aid had been received hv him >, ,"" c (1 that 
he contrary evidence of facts ten in, to j ,„" i "V ,,nl °" ,l,ere 

“ii!^. 

the plaintiff. ln,proper nature ’ - vour verdict should la? for 

Granted. 

Plaintiff’s Prayer No. 3. 

The jury are instructed as a matter of low fltn+ ■> 

as acting honestly until evidence aw* 1 ! 

estv’of The “ ° n the defendant *> dtahoE 

Granted. 

Plaintiff’s Prayer No. 4. 

The jurv are instructed as a matter nf low fl.nf *i * . . 

to prevent a government employee from loanin ! 'nothing 
«nl «ai»,l lb, government, aolong „ ll e\, |, !L f " ' h |'"; 

as few 

• as. ftxtaf ,!,"h E'“£T” :i * 

ponderance of the evidence font ran- bv a pre- 

Granted. 
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Plaintiffs Prayer No. 5. 


The jury are instructed as a matter of law that during the period 
from June 30, 1890, until his death in 1901, Ramsey was as free 
as any other man to render aid and assistance to Parish. 

Granted. 

Plaintiffs Praver No. 0. 

Is 

The jury are instructed as a matter of law that if they believe from 
the evidence that Ramsey gave aid or assistance to Parish at any 
time before the 80th day of June, 1890, that Ramsey had the right 
to lend or give money to Parish for his support as well as the right 
of performing friendly services for Parish, and that unless it ap¬ 
pear by direct and positive evidence that such aid and such friendly 
services assisted in the prosecution of his claim against the United 
States, it cannot be assumed that they did. and your verdict must 
be for the plaintiff. 

Refused because repetition of other instructions. 

Defendant’s Prayers. 


The contract declared on by the plaintiff, being expressed to 1 k\ 
“In return for pecuniary and other aid rendered to me,” that 
99 is to say for a consideration past and executed, the Jury are 
instructed as matter of law that unless this past considera¬ 
tion is shown by the evidence to have been when rendered, the per¬ 
centage of the Parish claim demanded in this action, the plaintiff 
can not recover. 

Refused. 

2 . 


The Jury are instructed, that in the prosecution of Claims before 
Congress, it is for services resting on the same principle as profes¬ 
sional services in Courts of Justice, that compensation can be re¬ 
covered; and while within this catagory are included such services 
as drafting the petition to set forth the claim, attending to the 
taking of testimony, collecting facts, preparing arguments and sub¬ 
mitting them orally or in writing to a committee, or other pro|>er 
authority, it is to be borne in mind that as well after as before June 
30th. 1890. for secret undisclosed, unspecified services, not reduced 
to certainty at any time there can be no recovery. 

Refused. 

3. 

In the matter of sendee in the prosecution of a claim before Con¬ 
gress, the jury are instructed, that any service rendered by the plain¬ 
tiff’s decedent to defendant's testator in promotion of the Parish 
Claim prior to June 30th. 1890, would have been a violation of law ; 







EMILY PARISH, AC. VS. ANNIE F. CRAIG, AC. 59 

and in consequence no claim to compensation therefor can lie re¬ 
covered. 

(i ran ted. 

100 4. 

The jury are instructed, that the effect of the plaintiff's bill of 
particulars is to limit the plaintiff’s demand and restrict the plain¬ 
tiff s proof to the matters specified in those particulars; that each 
separate particular is a material averment, and that if the jury find 
there has been a failure to prove any one of those there can he no 
recovery by the plaintiff. 

Granted. 

5. 

In the relations of friendship and friendlv trust existing between 
Ramsey and Parish, the onus is on the plaintiff to establish the 
perfect fairness, & equity of the transactions on which the suit is 
brought. 

Refused. 

The defendant prayed the following. “The plaintiff’s action is 
against an Executrix, not for her own debt, but for an aliened debt 
of her testator, and the jury are ?/? instructed that the defendant can 
only he held liable for a«ets in her hands derived from her 
testator ’—This, the Court modified hv inserting after the word- 
“in her hands,” the words “or which came, and were at one time 
in her hands,” and with the modification granted the following: 

The plaintiff’s action is brought against an executrix, not for her 
own debt but for an alleged debt of her testator, and the jury are 
instructed that the defendant can only be held liable for assets in 
her hands or which came and were at one time in her hands derived 
from her testator. 

Granted. 

To this modification by the Court the defendant then and there 
duly excepted. 

101 7 

The consideration named in the alleged contract on which this 
action is brought is not presumed, & therefore does not make a 
prima facie case entitling the plaintiff to a verdict in the absence 
of proof of illegality. 

Granted. 

Charge to the Jury. 

The Court: Gentlemen of the jury, T shall take rather more time 
than I usually do in charging a jury in a case of this kind, because 
of the increased difficulty of reaching a verdict because of the death 
of both of the parties to the original transaction. Naturally, if they 
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were here and should take the stand, as they probably would, in 
thejr own behalf, assuming that they did litigate the matter, wo 
Miould have the benefit of testimony which now we have to get 
from others, and from documents and largely from inference. 

10 ap yon know, is brought bv tbe administratrix of 

Samuel Ramsey against tbe executrix of Joseph W. Parish to recover 
the sum of $0,007.04. being 5 per cent of $181.358.95. which was 
awarded to Parish by tbe United States, in satisfaction of tbe claim 

'wiicfi | ansh bad been prosecuting for many vears against tbe 
(government. 

The action is based upon a written instrument which is dated tlie 
Jth day of October, in tbe year 1900. signed, admittedly, bv J. W. 

1 arisli. m tbe presence of Jonas 11. McCJowan and Arthur N. Marr 
as witnesses, and it reads as follows: 

In ictinn tor pec uniary and other aid rendered to me, 1 promise 
to pay to Samuel Ram^ev. of Washington City. District of Columbia. 

in) 11S ieirs an< ^ nssl -ns, an amount equal to five per cent of tbe 
102 gross amount ultimately allowed by tbe Cnited States on mv 
claim now pending in Congress, which is based upon a con¬ 
tract to furnish ice to tin army in the year of 18.7:1.” 

TIib'v is n° controversy as to the fact that this paper was signed 

A . r - ' ans h on tbe date named and was delivered to tbe other partv 

to it Samuel Ramsey, as tbe beneficiary named in it. or some one 
tor him. 

It is incumbent upon the plaintiff to prove by a preponderance of 
t ie evidence that this agreement was based upon a consideration, 
tliat is. something esteemed of value in tbe law. in exchange for 
which the promise is given; but if you find that there was a valuable 
consideration, either in tbe form of money advanced or sendees 
rendered, or both, it makes no difference as to whether the consider¬ 
ation or the promise to pay five per cent of the claim was adequate 
or otherwise. If a man chooses, for a valuable consideration, to 
make a promise to pay a certain amount in the absence of fraud, 
mistake, duress, or undue influence, it does not make any difference 
whether the consideration is sufficient in the minds of others or not 
if it is a valuable consideration. So that whether the money ad¬ 
vanced by Ramsev. if you find be did advance money, or the aid 
rendered by him, if be did render aid. was adequate for the payment 
of hve per cent, is absolutely immaterial. 

I he first que>tion which addresses itself to your attention is one 
raised by the defendant, namely, were these considerations of money 
and services really paid and rendered? That is. did Ramsey reallV 
pay money to Parish? Did he render aid to Parish? 

103 The second proposition which will next engage your at¬ 
tention is: if Ramsey did render aid or furnish money or 
both, was that illegal, because, no matter what tbe contract may be 
it is atways open to proof as to the illegality of the consideration 
which is the basis of promise. 

8o that you have those two questions to consider at the outset- 
*irst, was pecuniary and olher aid rendered by Ramsey to Parish’ 
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and, second, was it rendered in such a wav as to come within the 
ban of the law and make it illegal? 

So far as the receipt by Parisli of money from Ramsey is con¬ 
cerned. tlie evidence is before you, I cannot, add anything to it T 
won d not take anything from it. Tt is for von to sav,‘ on this record 
whether Ramsey furnished money to Parish prior to the making of 
this agreement As 1 sav. there is evidence from Mr. Screen that 
Parish admitted tins liability to Mr. Ramsey, in addition to the 
recital in this contract, in a memorandum, which Servern snvs he 
may lnive prepared himself, but which he says he, at any rate,'saw 
in McGowan s office, in which Parish included, in a list of those who 
are entitled to receive part of this claim. Mr. Ramsey. 

In regard to pecuniary aid. there is another matter which vou 
mist consider from time far antedating the agreement between 
these parties, Samuel Ramsey was a clerk, and at one time chief 

on r tb "go i C tT' lm f o e " eral ’ s , Offi0e - resigned from that office 
on the 30th of June, 1894. There is a statute of the United States 

that makes it illegal for any employe of the Government to fur- 
,0 . lln \ claimant against the Government during the period 
of Ins sen-ice ,n office, or within two years thereafter. I an. not 
.... , l"n*ing the anguage of the statute, but that is its import. 

Inne Vo' 18QP “i"-'w' ' P r }" r(o -,une 30 - 1894. or prior to 
. J,lne „? 0 ’ "Inch would be two years after his resigna¬ 

tion from office, lent the money to Parish, for the purpose of as- 
seiting and maintaining this action against the Government or 

bimfphed computations for that purpose, then the agreement topav 
him tlierefor would l>e illegal. * 

T may add in this connection (I think 1 have the date right) that 
Mr Ramsey died in 1901. as T recall it. These dates may be — im- 
poitanee as fixing the sequence of events. 

If. even while lie was in otlice, prior to June 30. 1894 Mr Ramsev 

furnished this money to Parish, not with the direct purpose of a«- 
s^ting and aiding Parish in the prosecution of his claim, but fur¬ 
nished it as a friend, as one friend might lend it to another, for his 
subsistence or the subsistence of his family during the time when 
this claim was pending, that would not bar him. ' Of course if he 
furnished it more than two years after he left the office, then he 
might lend the money for the direct prosecution of the claim. 
Iwo years alter lie has left the office, as one of counsel has argued 
he has the same right to maintain a claim against the Government 
as any other man. even though he may use the information secured 
while m oihee in the prosecution of the claim thereafter 

So, it is for vou to say whether, if the money was furnished prior 
to June 30, 1890, you believe this money was furnished by Ramsev 
to larish as a loan from a friend to a friend, without anv direct 
reference to the prosecution of this claim, or whether it was fur¬ 
nished as ammunition to Parish to aid in the prosecution of his 
( aim against the Government. So much for the pecuniary part 
of it, which 1 might sum up in this way: 

105 While Mr. Ramsey was in office, and two years afterwards 
he was not inhibited from making the loan as a loan to a 
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friend, provided it was not for the purpose of assisting in the prose¬ 
cution of tlie claim. lie could loan money f«>r anv other purpose for 
which a friend might loan to another, provided, as 1 say, it was not 
used to aid in prosecuting the claim. 

After the expiration of two years, of course, he could furnish 
money for the direct purpose of aiding in the prosecution of the 
claim, as any other person might. 

I he second point is the other aid alleged to have hecn rendered 
hv Ramsev to Parish. There is evidence tending to show that that 
referred to computations made hv Ramsev upon the basis of which 
Parish could frame his claim for presentation to the Government*. 
Tt appears in the evidence that Parish was not a man capable, him¬ 
self, of preparing such a statement. It further appears that Kamsev, 
from his experience in the office, was equipped with the knowledge 
and the information and the skill which would enable him to formu¬ 
late a claim to the best advantage to the claimant in regard to this 
specific ice contract. 

As T have stated, up to June 30. 1S94. and two years thereafter. 
Mr. Kamsev would have been rendered incapable by law. of fur¬ 
nishing such aid directly to Mr. Parish, because he was in a position 
where lie was inhibited from furnishing aid or assistance to the 
plaintiff, as contemplated by the statute, to which T have referred. 

Tt appears that on June 30. 1S94. he resigned, and that he lived 
until March 0. 1001. Ketween June 30. 1X9(>. and the time of his 
do.-ith. lie was then in a position where he could furnish aid and as¬ 
sistance in the way of computations or advice to Parish for the 
prosecution of the claim, although he may have obtained that in¬ 
formation during the time he was a clerk of the Surgeon 
100 General’s Office. So that on this point it is for you to sav 
whether, on this evidence, you think this information, this 
aid and assistance in the way of computation, was furnished by 
Kamsev to Parish during tlie period of his incumhencv in the office, 
or within two years thereafter, or whether it was furnished after he 
left the office, for the purpose of assisting Parish in his claim against 
the Government. 

Those are the two important points in the ca^e: First, whether 
money was furnished and aid was rendered by Parish in order to 
make a consideration for the written agreement for Parish to pay: 
second, was the money furnished and the aid rendered in such a 
way as to he illegal? 

Now. each party has offered instructions, which T think T have 
covered by what T have said. hut. in order to he sure. T will read 
them (reading). 

“The jury are instructed if they shall find from a preponderance 
of the evidence that Parish promised in consideration of pecuniary 
and other aid to pay Kamsev, his heirs and assigns 5% of the sum 
ultimately allowed on the ice claim, and that this promise was made 
on or about the 9th day of October. 1000. and that the said promise 
was made in consideration of pecuniary and other aid rendered hv 
Ramsey to Parish, that the burden of proof that illegality entered 
into the consideration of the contract is on the defendant, and in 
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the absence of proof of such illegality, tlie plaintiff will be entitled 
to your verdict. 

“1 he jury are instructed that the contract in writing, dated the 
9th of October. 1900. containing a recital that the promise to pay 
was made in consideration of pecuniary and other aid, can be con- 
i ^ thei n in connection with the other evidence in the 

107 case as constituting an admission made bv Parish at that 
time that pecuniary and other aid had l>eei/received by him, 

and unless there he contrary evidence of facts tending to show that 
there was no such aid rendered, or of facts tending to show that the 
aid rendered was of an illegal and improper nature, vour verdict 
should be for the plaintiff. 

“The jury are instructed as a matter of law that men are re¬ 
garded as acting honestly until evidence appear to the contrary, 
and in the present case the burden is on the defendant to show the 
dishonesty of the transaction. 

“The jury are instructed as a matter of law that there is nothing 
to prevent a Government employee from loaning money to a claim¬ 
ant against the Government, so long as the money is not furnished to 
assist the claimant in prosecuting his claim; that whether or not 
Ramsey violated the statute in this particular is a matter of defense. 
Ramsey is presumed to have acted honestly, and the burden is on 
the defendant to prove the contrary by a preponderance of the evi¬ 
dence. 

1 he jury are instructed as a matter ot law that during the period 
from June 30, 189b, until his death in 1901, Ramsey was as free 
as any other man to render aid and assistance to Parish.” 

Also: “In the matter of service in the prosecution — a claim before 
Congress, the jury are instructed that service rendered bv the plain¬ 
tiffs decedent to defendant’s testator in promotion of the. Parish 
claim prior to June 30th, 1890, two years after his resignation, 
would have been a violation of law; and in consequence no claim to 
compensation therefor can be recovered. 

“The jury are instructed that the effect of the plaintiff’s bill of 
particulars is to limit the plaintiff’s demand and restrict the plain¬ 
tiff's proof to the matters specilied in those particulars; that 

108 each separate particular is a material averment, and that if 
the jury find there has been a failure to prove any one of 

these there can be no recovery by the plaintiff. 

“The plaintiff’s action is brought against an executrix, not for 
her own debt but for an alleged debt of her testator, and the jury are 
instructed that the defendant can only l>e held liable for assets in 
her hands or which came and were at one time in her hands, derived 
from her testator.’’ 

y ^ con, leration named in contract on which this ac¬ 
tion is brought is not presumed, and therefore does not make a prima 
facie case entitling the plaintiff to a verdict in the absence of proof 
of illegality.” 

In other words, the burden is on the plaintiff to prove her case. 

Gentlemen, I think that is all I care to say. You may take the 
declaration. 
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To the prayers granted to the plaintiff as well as to the prayers 
refused to the defendant and to 11 le modification of defendants 
prayer the defendant then and tin re severallv excepted. 

hach of the exceptions taken by the defendant, as set forth in the 
foregoing hill of Exceptions was taken severally, and was duly noted 
h\ the Couit on its minutes at the time and before the jury retired 
to consider of their verdict, and because the defendant desires to 
have the same so made of record, so that she may have this ease 
and the rulings therein, considered and heard on appeal to the 
Couit of Appeals of the District of Columbia. She ref]nests the 
justice presiding to sign and seal this, the defendant's hill of Ex¬ 
ception. praying that the same may he signed, sealed, and 

109 made part of the record, according to the statute, in such 
case made and published, which is accordingly done. 

Now for then, this 23d day of August A. I). 101 <»*. 

A SI I LEY M. GOULD, 

110 | Endorsed: | District of Columbia. Supreme Court. No. 
3022. Emily Parish Ac., appellant, vs. Annie F. Craig. 

Ac. Court of Appeals. District of Columbia. Filed Sen IS 191(1 
TTenrv W. Ilodges. Clerk. 


Ill 


It ft urn II nt of (V rtiorn ri . 


Court of Appeals, District of Columbia. October Term. 191b. 

No. 3022. 

Emily Parish. Executrix under the Will of J. W. Paridi Deceased. 

Appellant, 

vs. 

Annie F. Craig. Administratrix of the Estate of Samuel Ramsey. 

Deceased. 


Filed October 11, 1916. 

112 Request of Defendant's Counsel with Assent of Plaintiff's 
Counsel for Leave to Male Insertion in Pill of Excep¬ 
tions. 

Filed September 27, 1916. 

In the Supreme Court of the District of Columbia. 

Law. 51986. 

Annie F. Craig, Administratrix, 

vs. 

Emily E. Parish, Executrix. 

To Chauncev Ilackett. Esq., Attorney for Plaintiff: 

Take notice that at the earliest moment practicable I will ask Mr. 
Justice Gould for leave to insert in the Bill of Exceptions (hereto- 
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fore signed by you) at the point immediately preceding the prayer 
submitted by counsel the following words: 

Thereupon, the foregoing being the substance of all the evidence 
in the case, necessary to explain the bearing of the rulings upon the 
questions involved; the parties by their counsel submitted the follow¬ 
ing prayers. 

LEIGII ROBINSON, 
Attorney for Defendant. 

September 26th, 1916. 

I consent to the above insertion, A am willing to stipulate the same. 

CIIAUNCEY HACKETT, 

Attorney for Plaintiff. 


Hd Grant of Leave to Make Insertion in Dill of Exceptions. 

Filed September 27, 1916. 

In the Supreme Court of the District of Columbia. 

Law. 51986. 

Annie F. Craig, Administratrix, 

vs. 

Emily E. Parish, Executrix. 

The request of defendant’s counsel, made with the full consent of 
plaintiff’s counsel, is granted; for leave to insert in the Bill of Ex¬ 
ceptions (heretofore signed by both the aforesaid counsel) at the 
point immediately preceding the prayers submitted to the court the 
following words: 

Thereupon, the foregoing being the substance of all the evidence in 
the case, necessary to explain the bearing of the rulings upon the 
questions involved; the parties by their counsel submitted the follow¬ 
ing prayers. 

ASHLEY M. GOULD, Justice. 


114 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
y e e ^ certify, in obedience to the Writ of Certiorari hereto 
attached and returned herewith, that the foregoing are true and 
correct copies of 

1. The notice of counsel of defendant to counsel for plaintiff of 
request to Mr. Justice Gould for leave to insert in the Bill of Ex- 
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captions at the point immediately preceding the prayers submitted 
by the Court, the following words: 

“Thereupon the foregoing being the substance of all the evidence 
in the case necessary to explain the bearing of the rulings upon the 
questions involved, the parties by their counsel submitted the follow¬ 
ing prayers’*. 

Filed September 27, 1910. 

2. Order ol Mr. Justice Could, filed Sept. 2<, 11)1(3, containing the 
words and figures omitted from the record heretofore transmitted to 
the Court of Appeals of the District of Columbia, in cause entitled: 
Annie h. Craig, Administratrix of the estate of Samuel Ramsey, 
1‘laintHI*, vs. Emily E. Parish, Administratrix of the estate of J. \V\ 
Parish, executrix under the will of J. W. Parish, deceased, Defend¬ 
ant, At Law No. 51986. 

115 In Testimony \\ hereof, 1 hereunto subscribe my name and 
allix the seal of said Court, at the City of W ashington, in 

said District, this 10th day of October, 11)1(3. 

JOHN R. YOUNG, Clerk 

116 The United States of America, ss: 

(.Seal Court of Appeals, District of Columbia, 1893.) 

1 he President of the 1 nited States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia Greet¬ 
ing: 

Law. No. 51986. 

W hereas in a certain suit in said Supreme Court between Annie 
F. Craig, Administratrix of the estate of Samuel Ramsev, Plaintiff, 
and Emily E. Parish, Administratrix of the estate of J.W. Parish’ 
executrix under the will of J. W . Parish, deceased, defendant, which 
suit was removed to the Court of Appeals of the District of Columbia 
by virtue of an appeal, agreeably to the act of Congress in such case 
made and provided, a diminution of the record and proceedings of 
said cause has been suggested, to wit: 

1. Ihe notice by counsel of defendant to counsel for plaintiff of 
request to Mr. Justice Gould for leave to insert in the Bill of Ex¬ 
ceptions at the point ininiediately preceding the prayers submitted 
by the Court, the following words: 

“Thereupon the foregoing being the substance of all the evidence 
in the case necessary to explain the bearing of the rulings upon the 

questions involved, the parties by their counsel submitted the follow¬ 
ing prayers.” 

Filed September 27, 1916. 

2. Order of Mr. Justice Gould, filed Sept. 27. 1916. 

117 You, therefore, are hereby commanded that, searching the 
record and proceedings in slid cause, you certify what omis¬ 
sions, to the extent above enumerated, you ’shall find to the said 
Court of Appeals, so that you have the same, together with this writ 
before the said Court of Appeals forthwith. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
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Court of Appeals, the tenth day of October, in the year of our I ord 
one thousand nine hundred and sixteen. ' 01 0Ur Lord 

[Seal Court of Appeals, District of Columbia. 1 893. | 

rl . ... r , ,, HENRY W. HODGES, 

( leil of the < onrt of Appeals of the District of Columbia. 

118 O. v A ' ,|,eals of t,le W-tnct of Columbia, 

Octolier lenn, 191(5. No. 3022. Emily E. Parish Executrix 

&c.. Appellant. vs. Annie F. Craig, Administratrix, A’c. Writ of Cer¬ 
tiorari. 

110 [Endorsed. | No. 3022. At Law. No. 51080. Annie 
,, , • ' i-iOfr Admimstratnx, vs. Emily E. Parish, Executrix &e 

[ 1 ° 01 fi er H rari - w 0 {V rt a 0f A PP eals > of ColunilS: 

i lied Uet. 11, 1016. Henry W. Hodges, Clerk. 
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brief in behalf of appellant. 


Statement. 

1 he plaintiff’s declaration filed October 4, 1909, by rea- 
son ot an alleged contract, based on pecuniary and other aid 



rendered to J. \Y. Parish, the defendant's testator by plain¬ 
tiff’s decedent, demands five per cent of the gross amount 
allowed by the United States, on a claim of said Parish, 
pending in Congress, at the time of said alleged contract. 
There was annexed what was termed a bill of particulars, 
which, however, merely duplicated the vagueness of the 
complaint (Rec., p. 2). “Whenever a declaration is so 
general as not to apprise the defendant of the nature and ex¬ 
tent of the demand, he is entitled to a bill of particulars to 
which the plaintiff zvill be restricted in his proof.” Brown 
v. Calvert, 34 Ky., 21 ( ). Accordingly the trial justice (Cla- 
baugh, C. J. ), over the plaintiff's opposition, ordered to be 
furnished an additional bill, which in place of mere gen¬ 
erality should with some particularity specify the “aid,” for 
which plaintiff claimed more than $9,000 of the estate in 
defendant’s custody. 

In obedience to this order, the plaintiff on November 13, 
1909. filed the following: 

(1) “October 9, 1900; To whom it may concern—In 
return for pecuniary and other aid rendered to me, I 
promise to pay to Samuel Ramsey, of Washington 
City. District of Columbia, his heirs and assigns, an 
amount equal to five per cent of the gross amount ul¬ 
timately allowed by the United States on my claim, 
now pending in Congress, which is based upon a con¬ 
tract for furnishing ice to the army in the year 1863. 

J. W. Parish. 

Witnesses: J. H. McGowan, 

Arthur N. Marr.” 

(2) “Further plaintiff states, that on the following 
dates plaintiff’s intestate advanced the sums of money, 
mentioned respectively as follows: 

Feb. 14, 1874, one hundred dollars; January 20, 
1875, ninety dollars; August 9. 1884, fifteen dollars; 
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September 29, 1900, one-luindred and eighty dollars- 
October 26, 1900, nine hundred dollars, as well as on 
divers other occasions and in divers other sums” ( Rec 
pp. 5 and 6). v ” 

I u ice afterwards the defendant moved for further par¬ 
ticulars, which might shed additional light, but upon the 
opposition of the plaintiff, both were overruled; the second 

expressly on the ground that after issue joined the motion 
came too late. 

It is to be noted, at the outset, that the promise named in 
the declaration for and in consideration of pecuniary and 
othei aid, is not that stated in the alleged promise, on 
w hich the action is founded. The language in the paper 
of October 9, 1900, on which plaintiff's action is brought is 
In return for pecuniary and other aid rendered to me”; 
that is to say the consideration for the alleged contract is 
a past and executed consideration. 

f. 

“The first principle of justice is that a defendant 
should be informed of what he is charged with.” Web¬ 
ster v. Jones, 16, E. C. L., 321. 

1 he bill of particulars when filed Incomes a part 
of the declaration and the evidence is limited to its 
items. Moses v. 7 aylor, 6 Alackey, 225; Faguc v. 
Corcoran , 3 id., 199; C. &. O. Canal Co. v. Knapp, 9 
Pet; 541-64. “ I he bill of particulars must disclose 

the gist of the plaintiff's action.” Gilpin v. Howard, 5 
Pa. St., 53. 1 he office of a bill of particulars is to 

apprise the defendants of the items which plaintiff ex¬ 
pects to prove . and to restrict the proof to the matters 
specified. Matthews v. Hubbard, 47 N. Y., 428. 

“The effect of a bill of particulars is to limit the 
plaintiff's demand, and restrict his proof to the subject- 
matters specified.” Am. Security & Trust Co. v. Kav- 
eney, 39 App. D. C., 226. The plaintiff sues in as- 
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sumpsit, in pleading whereto it has been laid down; 
“As a promise implied by law is a mere fiction and 
constitutes no part of the plaintiff’s cause of action, the 
defendant can not properly plead to the promise, but 
should plead to the facts alleged as constituting the 
debt, and although in form the defendant pleads non- 
assumpsit, yet as the existence of the promise depends 
upon the truth of the facts from which it is al¬ 
leged to arise, the plea of non-assumpsit has the effect 
of putting those facts in issue.” Langdell on Contracts, 
§95, p. 120. 

The plaintiff was pledged to establish by proof the cause 
of action, contained in the bill or particulars, authorized 
by the court and filed on October 9, 1900. Against this 
bill the defendant was summoned to defend. On this al¬ 
leged cause of action arose the only issue ever joined by 
the parties hereto (Rec., p. 9). 

II. 

7 he defendant's plea, among others, of non-assumpsit 
placed upon the plaintiff the burden of prolong her whole 
case. 

“To the plaintiff’s declaration, the defendant pleaded 
the general issue in assumpsit; that is pleaded non- 
assumpsit. In the action of assumpsit, the general issue 
puts in issue the whole case and places upon the plain¬ 
tiff the burden of proving his whole case, including 
necessarily, the consideration upon which it is founded.” 
Keyser v. Pickrell, 4 Dist. App.. 203. “The plaintiff 
relied on an implied assumpsit and the general issue 
denied, not a part of his case only, but the whole case, 
and the burden was upon him throughout.” Berringcr 
v. Company, 41 Mich., 307. 

First Assignment of Error. 

The trial court erred in holding that the Appellate Court, 
in reversing the action of Justice Barnard, in dismissing the 
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plaintiff s case, not only justified the final particulars which 
the plaintiff offered, in response to the order for additional 
particulars, but ipso facto erased from the record the only 
particulars which ever received the sanction of the trial 
court, viz., the particulars filed on Nov. 13, 1909, in obe¬ 
dience to the order of the late Chief Justice Clabaugh. Ex¬ 
ception, p. 45. 

The proposition that the facts upon which the parties to 
this cause joined issue; the only facts upon zvhich there 
has been any joinder; the facts constituting the plaintiff's 
alleged cause of action and therefore her obligation to 
prove, ran be surpt from the record, not by any judicial 
declaration; not by any expression, however slight to such 
effect, but by some cryptic metaphysics of implication, is a 
proposition that the excision from the record of a cause of 
action may be accomplished by innuendo. 

IIL 

1 he limit to the power to amend the bill of particulars 
is the same as that to amend the pleading of which it is a 
part. 

‘*A bill of particulars is not amendable without leave 
of court,” Wager v. Chase, 15 Pa. St., 324. 

“If a bill of particulars has been delivered under a 
judge’s order, and the plaintiff delivers a second with¬ 
out any order, he can give no evidence of any item 
which is not contained in the first particulars, for the 
latter will not supersede the former 3 Starkie on 
Ev. 1055-6. 

“A specification may be filed on leave given to the plain¬ 
tiff, or by order of court, on motion of the defendant. 
When so filed it becomes a part of the declaration and can 
not be zvithdrawn without leave of court” Benedict v. 




Swain, 43 N. H., 33. It is addedd in the opinion: “It then 
ceases to be under the control of the parties and can not be 
withdrawn without leave of court,” id., 33. 

IV. 

The opinion and judgment rendered on appeal, in any 
subsequent trial or disposition of the same cause is para¬ 
mount. 

“The law upon this subject is too well settled to 
admit of any question * * * In the case of San¬ 

ford, Fork, etc. Co., 160 U. S., 255, the Supreme Court 
say: \\ hen a case has once l>een decided by this court 
on appeal and remanded to the circuit court, whatever 
was before this court and disposed of by its decree is 
considered as finally settled. The circuit court is 
bound by the decree as the law of the case.” 

Alvev C. I., in ex parte Mansfield, 11 App. D. C., 
561. 

“The decision of the appellate court upon every 
point to which it appears the judicial mind was applied, 
has become the law of the case, in its further progress, 
binding upon this court, as well as upon the court l>e- 
low” 

McLaughlin v. Barnum, 31 Md., 425. 

‘‘It is well settled that when a case has l>een once 
taken to an appellate court and its judgment obtained 
on points of law involved, such judgment, however 
erroneous, becomes the law of the case, and can not on 
a second appeal be altered or changed.” Clary r. Hoag- 
land, 6 Cal., 687. 

By no court has this doctrine been laid down more posi¬ 
tively, than by this appellate tribunal—“When this court, 
on an appeal by the defendant in an action at law, reversed 
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a judgment on verdict for the plaintiff and remanded the 
case for a new trial and pending the new trial, the Supreme 
Court of the United States, in a subsequent case carried 
there from this court, declared the decision of this court 
in the first case to have been erroneous, the former adjudi¬ 
cation of the first case by this court constitutes the law of 
the case, notwithstanding the decision of the Supreme Court 
in the other case and a judgment for the plaintiff, resulting 
from the trial court’s following the decision of the Su¬ 
preme Court, will be reversed.” District of Columbia v. 
Brewer, 32 App., D. C., 388 (citing Warner v. Grayson, 
24 id., 57). 

“The former decision has become the settled law of 
the case, not only for the trial court but for this court 
also ” Warner v. Grayson, 24 App., D. C., 57. 

What then by the terms of the opinion, rendered on 
February 26, 1913 “has become the settled law of the case, 
not only for the trial court, but for this court also?” 

In the opinion of February 26, 1913, this court said of 
the alleged contract—“Its recital—‘In return for pecuniary 
and other aid rendered to me’ ”—can only be made certain 
by pleading and proof * * *. 

The application of the general rule before stated both in 
respect to pleading and proof of the substantial elements 
of the actual consideration is particularly apt. In the first 
place, the signer of this unilateral contract having died be¬ 
fore action brought the representative of his estate, ought 
to be informed of the elements of the entire considera¬ 
tion * * *. Again at the time of certain items of 
money advanced, as given in the bill of particulars, the 
plaintiff’s intestate was in the service of the Government of 
the United States; during which period and for two years 
after his retirement therefrom he was prohibited by express 


A 
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statute from rendering aid to anyone, in the prosecution of 
a claim against the United States * * * “j t a jj 

pecuniary or other during this period) must not have been 
furnished to aid him in the prosecution of a claim against 
the l nited States.” In conclusion there is quoted from the 
U. S. Supreme Court: ‘Every part of the consideration 
goes equally to the whole promise; and therefore, if any 
part of il is contrary to public policy, the whole promise 
fads." Hacelton v. Shock-ells, 202 U. S.. 71-78. 

Parish v. Craig, 40 App. D. C., 146. 

1 he opinion begins by saying: 

“W e are of the opinion that it was error to charge 
the jury, that the law presumed the consideration 
named in the contract in action had been paid and re¬ 
ceived .thereby making a prima facie case entitling the 
plaintitt to a verdict in the absence of proof of illegal¬ 
ity.” Id., 145. 

W hen the case went back to the trial court, the defendant 
on Jan. 16. 1914, moved for an additional bill of particulars. 
The court having so ordered the plaintiff on Feb. 21, 
1914, hied a bill which as to “pecuniary aid,” was the verba¬ 
tim repetition of that filed October 9, 1900. (Rec., pp. 10 
and 11 ) ; necessarily no addition thereto. In the language 
of the trial court the response “was not satisfactory and 
thereupon a motion was made by the defendant for a fur¬ 
ther bill which was granted.” (Rec., p. 17.) The response 

to this order was the following, filed March 10 1914 (Rec 
p. 14). 

-\fter a repetition of the alleged promise on which the 
action is brought it is said : 

Par. 3. That the promise in writing set forth in the pre¬ 
ceding paragraph hereof was made by said J. W. Parish, in 
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consideration $1,080 in cash, advanced to Parish by Ram¬ 
sey in the y*ear 1900, on or about the following dates— 
Sept. 29, 1900, $180; October 26, 1900, $900. 

These items of pecuniary aid appeared in the bill filed 
November 13, 1909, and again in the bill presented on Feb. 
21* 1914. In short they r were no addition and no enlighten¬ 
ment whatever. 1 he following is added, “as a further con¬ 
sideration, plaintiff says, that Ramsey performed for Parish 
certain estimates of the amount due to Parish from the 
L nited States, under the Parish ice contract, said estimates 
being pei formed late in the y r ear 1899, or early in the year 
1900. Said Ramsey being competent to make such esti¬ 
mates, which said Parish lacked aptitude to make.” In 
this otter of particulars the request is made, that the same 
l>e attached to the declaration in place of the particulars 
hitherto filed. No motion was ever made therefor, none 
ever heard therefor, none ever considered therefor. The 
particular of plaintiff’s pecuniary demand is stated to be, 
not “in return for " anything, as required by the paper on 
which the action is brought, but in consideration of a cash 
sum advanced by Ramsey, in the year 1900. 

bor reasons assigned, Mr. Justice Barnard dismissed the 
plaintiff’s action. His opinion is in the record, and nothing 
can be found in it to show that any consideration was had, 
or action taken, on the question of the withdrawal of the 
particulars on which issue had been joined; no appeal, there¬ 
fore, could lie from a refusal which was not entered or ex¬ 
pressed. 1 he appeal to this court was from a judgment ren¬ 
dered exclusively on the pleadings. No evidence was before 
Justice Barnard and none before this court. “Expressions in 
the opinion of an appellate court must be considered with 
reference to the questions actually presented for considera¬ 
tion.” Buchanan v. MacFarland, 31 App. D. C., 7. 
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V. 

1 he claim of right to dismiss from consideration the par¬ 
ticulars on zvhich the issue is joined is a claim of right to\ 
retry the case on a different cause of action. 

“In a suit for breach of contract, the petition can 
not be amended by abandoning the contract first al¬ 
leged and setting up another.” Lamar v. Lamar, 118 
(ja., 850. S. P. L moil Pacific Co. v. Wheeler, 158 
U. S., 291-6. 

“If a judge’s order be obtained to amend a decla¬ 
ration, the plaintiff will not be thereby authorized to 
withdraw the old and tile a new declaration, but the 
amendment must be strictly pursuant to the order.” 
Kelly z\ Dozening, 2 Brew, 304. “It would violate 
all rules to permit a complaint to be construed as best 
suited the exigencies of the case * * *. This would 
materially trench upon the right of defendant to be 
informed of the issue he is required to meet. The rule 
is that the complaint must proceed on a distinct and 
definite theory and upon that theory must stand or 
fall.” Chicago, etc. Co. z\ Bills, 104 Ind., 16; Aetna 
Co. v. Hildebrand . 137 id., 473. “A complaint can not 
be made elastic so as to take form with the varying 
views of counsel.” Mescale v. Tulls, 101 Ind., 99. 

A Ivey, C. J., in, Mag ruder z\ Belt, 7 App. D. C.. 
310-12. 

“It would l>e highly inequitable to permit a litigant 
to press with the greatest pertinacity, for years, un¬ 
founded demands for specific and general relief, how¬ 
ever much confidence he may have had in such charges, 
necessitating large expenditures by the defendants to 
make a proper defense thereto, and then after the sub¬ 
mission of the cause, when the grounds of relief actu¬ 
ally asserted zeere found to be wholly without merit, 
to allow averments to be made by way of amend¬ 
ment constituting new and additional grounds of re¬ 
lief.” Warner v. Godfrey, 186 U. S., 377-8. 




“One test to determine if a new cause of action is 
alleged is to inquire if the same evidence would sup¬ 
port both the original and amended complaints.” 
rhnilc v. G os nail, 28 Ind. App., 177. “An amended pe¬ 
tition which states an essentially different cause of ac¬ 
tion fiom that stated in the original petition and which 
requires different proof will not be allowed,” Lumpkin 
r. Collier, 69 Mo., 170. 

“lo insert a wholly different case is not properly 
an amendment, and should not be considered within 
the rules on that subject.” Shields v. Barrozv, 17 How. 


To destroy is not to amend. A thing amended survives. 

“A petition may be strengthened or reinforced by 
new matter, but the new matter should not substitute 
a new cause of action.” Smith v. Bank, 120 Mo. App., 
526-7. 

To render the amendment offered admissible, it must 
contain, not merely the quantity and general quality of 
matter requisite to fill out the declaration, but its matter 
must be the residue of the identical cause of action, of\ 
zvhich a part is already described in the declaration. Eller - 
son z\ Georgia R. R., 87 Ga., 700-709. 

The office of an amendment is to render something 
before set out complete, when it is deficient—to ex¬ 
plain where it is legally obscure; to make perfect from 
a legal standpoint, that which as set out is imperfect 
hut it must always relate to the matter and cause of 
action as set out; it may amplify, enlarge or extend 
the cause of action but it can not change it into another 
different and distinct cause.” Summerout v. Felker, 
102 Ga. 258-9; Venable v. Burton, 118 id., 258. The 
purpose of the particulars finally offered by plaintiff 
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was not to perfect, but to annul; not to reinforce but 
to retract; not to add as ordered, but to subtract in 
repudiation of order. 

On April 14, 1914, the plaintiff moved the court to vacate 
the judgment of dismissal, on the ground that the same 
was unconstitutional, and on April 17th, the same motion 
with more elaboration was repeated. On April 21, 1914, 
plaintitt moved to amend her bill of particulars. On April 
24, 1914, was entered; “on consideration of the motions of 
plaintiff tiled herein to vacate and set aside the judgment 
entered in this cause, on the 10th day of April, 1914, and 
motion of plaintiff herein, April 21, 1914, for leave to 
amend bill of particulars, it is considered by the court, that 
said motions be and hereby are overruled. The plaintiff 
by her attorney in open court, makes an appeal to the Court 
of Appeals of the District of Columbia, from the action of 
the court in overruling said motions and from the judgment 
entered herein April 10, 1914, and the penalty of the 
lx>nd for costs on said appeal is hereby fixed in the sum of 
$100, or in lieu thereof a deposit of $50.” Rec., p. 23. 
The appeal to this court was from the action of Justice 
Barnard in overruling the motions to vacate and set aside 
the judgment entered on April to , 1914 , and from that 
judgment dismissing plaintiff's suit. 

In that judgment, not a word was said, as to the with¬ 
drawal of the particulars, on which had been joined the issue 
in this cause. In the opinion on this second appeal, it is 
said of the paper on which plaintiff brings her action—“The 
consideration therein named was pecuniary and other aid. 
The consideration is so indefinite that we held on the for¬ 
mer appeal, that it would not support the presumption of 
legality, but must be proved. We think the declaration, 
however, in the light of the foregoing bill of exceptions, is 
sufficient to justify us in directing a trial. The issues are 
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comparatively free from difficulty. Plaintiff has set forth, 
though in a general way, the pecuniary aid furnished, with 
sufficient particularity, we think, in the light of the proof 
disclosed in the two former trials to advise defendant of 
the claims asserted.” Craig v. Parish, 43 App., D. C., 452. 
Certainly, this language was not designed to exclude from 
view the subject-matter of “the proof disclosed in the two 
former trials.” 

The opinion proceeds: “Some of the loans mentioned in 
prior bills of particulars, from the dates appear to have been 
made when Ramsey was in the Government service, but 
there is nothing to prevent a Government employee from 
loaning money to a claimant against the Government, so 
long as it is not furnished to assist the claimant in prosecut¬ 
ing his claim.” But the mere statement, that these loans 
might have been made lawfully, is not the same as to say, 
therefore, they are no longer in the case. 

“\\ here a contract consists of several engagements 
or promises on the part of the defendant and separate 
from each other, but founded upon one and the same 
entire consideration, an action can not 1>e brought for 
the breach of anyone of such engagements or promises, 
without setting forth in the declaration, the entire 
consideration applicable to all the promises collectively.” 

Smith v. IVchstcr , 48 N. H., 142; Hinds v. Cham¬ 
berlin, 6 id., 225. 

Hence, in this case you have said : 

“Every part of the consideration goes equally to the 
whole promise.” Parish v. Craig, 40 App. D. C., 14.) 

The alleged promise of Ramsey is not for a part, but 
for the whole of the pecuniary aid, and no part of it can 
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l>e eliminated from the proof. “It is always upon a case 
made in the pleadings, that a plaintiff can ever recover.” 
Cox 7 \ Doniall, 5 G. & J., 17. “The issues joined in the 
pleadings required the jury to find the existence of the con¬ 
tract as alleged.” May ruder v. Belt, 7 App. D. C., 310-12. 
“1 he reason of the rule is obvious. It results from the 
nature and end of pleading” (id.). 

VI. 

The particulars alleged by plaintiff, Nov. ij, 1909 ( Rcc., 
p. 5 ) there stated to be the consideration, and in former 
trials, by the testimony of plaintiff, so stated, must be proved 
in the entirety. 7 he plaintiff can not by electing to prove 
a part only, succeed in her contention. 

“The general rule seems to be, as stated by Mr. 
Greenleaf, in his work on Evidence (Yol. I, p. 166) 
and the entire act done in virtue of such consideration 
together with the times, manner and circumstances, and 
with all this the proof must agree, or the variance will 
be fatal.” James z\ Adams, 8 \Y. Ya., 571. 

“If any part of an entire consideration, consisting 
of several things 1 )e omitted, the plaintiff must fail on 
the ground of variance.” Brookes v. Lozcne, 1 Xott 
and McChord, 342. 

“It is necessary that the whole of the consideration 
should in general be stated; and if any part of an entire 
consideration, or of a consideration consisting of sev¬ 
eral things l>e omitted the plaintiff will fail at the trial 
on the ground of variance.” 1 Chitty on Pleading, p. 
306. 

In the opinion rendered in this case (400 App. 
D. C.), it is said: “The representative of his estate 
(that of Parish) ought to l>e informed of the elements 
of the entire consideration.” 

At the trial from which this appeal is taken, the trial 
justice granted the defendant’s prayer, “that each par- 
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ticular is a material averment, and that if the jury 
find there has been a failure to prove any of these, 
there can be no recovery by the plaintiff.” (Rec., pp. 
59, 64 j. 

“If the consideration named in the declaration con¬ 
sists of several different things, and but one of these 
is proven to be the consideration, the plaintiff must 
fail l>ecause of the variance,” Dazdson z\ Ford, 23 
W. Va„ 627. 

“If the consideration to be paid is single and entire, 
the contract must be held to l>e entire, although the 
subject of the contract may consist of several distinct 
and independent items.” 2 Parsons on Contracts, 32, 
Here the consideration is entire S'/r of a recovery. 

Second Assignment of Error. 

The trial court erred in refusing the defendant’s prayer, 
that as the alleged contract is expressed to be, and shown 
by the proof to have l>een, “in return for pecuniary and 
other aid rendered to me,” that is to say, for a considera¬ 
tion past and executed; unless this past consideration is 
shown by the evidence to have been when rendered, the 
percentage of the Parish claim demanded in this action, 
the plaintiff can not recover (excepted to, pp. 58 and 59). 

VII. 

An executed past consideration is not sufficient to create a 
legal liability, different from that which by law would be 
implied from the original consideration. 

The alleged promise reads: “In return for pecuniary and 
other aid rendered to me.” 

“Where an executed consideration is one from 
which the law will imply a promise, no express prom¬ 
ise made in respect of that consideration can be en¬ 
forced, if it differ from the promise which the law 
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would imply from the same consideration. The con¬ 
sideration would appear to be exhausted by the prom¬ 
ise which the law implies from the very execution of 
it, and consequently any promise made afterwards 
must be nudum pactum." Chitty on Contracts, p. 195. 

I he consideration having been parted with irre¬ 
vocably, l>efore the making of the promise, the plaintiff 
suffers the same detriment and the defendant re¬ 
ceives the same benefit, whether the promise he made 
or not, and hence the promise is without consideration. 
Again as it is optional with the defendant to promise 
or not, as he has nothing to gain by promising, and 
nothing to lose by refusing to promise, it follows that 
the promise is purely voluntary." Langdell on Con¬ 
tracts, p. 113 $ 91, “If the consideration he executed 
at the time the promise is made, it is obvious that the 
promisee did not afford this consideration upon the 
faith of the promise for he could not know that such 
promise would ever be made, and it is equally obvious 
that the promisor received nothing from the promisee, 
either when he made it, or at any other time—that 
which he received from the promisee he had already 
obtained, and in regard to it, his position would never 
l>e altered, if he never made any promise at all, and ac¬ 
cordingly it is held, that when the law implies a prom¬ 
ise from such a transaction—such an executed consid¬ 
eration, as it is called—no different promise, no mat¬ 
ter how clearly expressed can he enforced.” Smith on 
Contracts, p. 195. 

“The obligation arising from an antecedant act or 
agreement can not be varied by an undertaking to 
that effect; or as the rule is sometimes stated, when the 
plaintiff relies on a subsequent promise, it must he 
coextensive until the consideration, and such as to time, 
manner, and amount, as the law would imply, had no 
express promise been given. 

“Such cases fall under the general rule, that a con¬ 
sideration. past and executed, would support no other 
promise that such as would be implied bv law.” Id 

A ^ * * * 
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“A consideration becomes executed in case the 
promisee does or forbears to do some lawful act, which 
concludes his part of the contract and renders the pro¬ 
posal of the promisor binding - . In short an executed 
consideration is an act executed for a promise, by virtue 
of which the promise is made binding. The defendant 
has received that for which he bargained and is bound 
by his promise.” Elliot on Contracts, p. 205. 

“A consideration past and executed will support 
no other promise than such as would 1>e implied by 
law.” Robbins v. Downey, 18 N. Y. S., 101. 

“\\ here the declaration is upon a special promise in 
consideration of a previous debt, the debt being the 
immediate consideration is the gist of the aetion. 

Beauchamp v. Boszvorth, 3 Bibb (Ky.) 116. 

“An executed and past consideration is not sufficient 
to support a subsequent promise. * * * An express 
promise subsequently made and depending wholly on 
the past consideration would not l>e sufficient to create 
a legal liability.” Chamberlin v. Whitford, 102 Mass., 
450. In this District the confirmation of this doctrine 
is conclusive. “When a thing previously done by the 
plaintiffs, at the request of the defendant, is a consid¬ 
eration from which the law implies a promise, a sub¬ 
sequent express promise, based upon the same consid¬ 
eration, different from, or in addition to that which 
the law implies is nudum pactum” Merrick v. Gid- 
dings, 1 Mackey, 395. 

“It has been established, that, where a past con¬ 
sideration, that is a thing previously done bv the plain¬ 
tiff. at the request of the defendant, is one from which 
the law implies a promise, a subsequent express prom¬ 
ise different from, or in addition to that which the law 
implies, is nudum pactum. If this were not the rule, 
there would be two distinct and perhaps antagonistic 
promises resting upon one consideration.” Id., 413. 

By no scrutiny can it be discovered that an investment 
speculation in the possible proceeds of a claim before 
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Congress was any part of the alleged consideration set out in 
any particulars or legal proof as plaintiff s “pecuniary aid.” 
In each instance it is plain, that the obligee did not give the 
consideration, claimed afterwards in 1900. It is equally 
plain the obligor did not receive in 1900 anything from the 
obligee he had not received already. 

The plaintiff's bill of particulars refutes the plaintiff’s 
claim. 


VIII. 

*\ °t only the plaintiff fails to prove the original executed 
consideration to have been the percentage demanded in her 
action , but fails utterly to prove any pecuniary aid what¬ 
ever. 

1 he one semblance of “pecuniary aid” offered by plain¬ 
tiff is the following: 

“Sixty days after date, I promise to the bearer of 
Samuel Ramsey, one hundred and sixty dollars at 
Parris, Crane & Co. Rank, value received, 6 ( /( interest. 
J. V. Parish, 217 A Street, S. E.“ (Rec., pp. 21 and 
22 .) 

This is not one of the particulars which for some seven 
years, the defendant had been summoned to contradict, and 
obviously is no part of the percentage claimed by plaintiff. 
To remedy this manifest deficiency, R. E. Claughton, a 
stock broker, who in 1900 was connnected “with the West 
End National Bank, as paving or receiving teller,” was per¬ 
mitted to give evidence, that certain papers (shown on pp. 
25 and 26 of the record) were receipts, which, under the 
authority of the Commissioner of Internal Revenue, were 
receipts used in the bank, in place of checks, to evade the 
two cent tax on each check. The witness testified 
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“There was a man by the name of Ramsey who had 
an account in the West End National Bank. * * * 

There was a man by the name of Ramsey, signed that 
check. * * * The man who got that money was 
Samuel Ramsey. * * * I made that paper out, 
and was compelled to pay it to the man who signed it. 
Therefore 1 know it was Mr. Ramsey. Mr. Hackett: 
T offer these in evidence.’ Mr. Robinson: ‘Let me 
ask for what purpose they are offered / Mr. Hackett: 
‘On September 29, 1900, there was a note signed by 
J. W. Parish, promising to pay 60 days after date, $160 
to Samuel Ramsey, and on the same date $180 was 
withdrawn by Mr. Ramsey in cash. * * * The 

contract is dated October 9, 1900, and on the 25th 
$900 was withdrawn. I expect to offer the record of 
Mr. Ramsey’s bank account to show that he sold his 
house at alx>ut this time, and had a large amount of 
cash on hand, and to put in that fact as evidence tend¬ 
ing to show that Mr. Ramsey went through this trans¬ 
action, without telling his son about it, in line with his 
conduct in giving the papers to Miss Spiers without 
telling him about it.’ ” 

In this connection may be cited the following from an 
opinion of this court: 

“Remarkable and unsual precautions seem to have 
been taken in the execution of this transaction, which 
need not here 1>e specified, in detail. Suffice it to say 
that such precautions are not ordinarily taken by hon¬ 
est men, in their ordinarv honest transactions. Hon- 
estv is not usually astute.’’ Moran v. Sullivan, 12 
App. D. C., 147. 

Mr. Robinson: “I can see no possible relevancy of the 
drawing out of his bank by Mr. Ramsey of a sum of money, 
to the claim of Parish; and I object to it. Nor do I see any 
relevancy of the sale of his house to the issue in this case. 
By the Court: “Did I understand you to say that you 



knew Samuel Ramsey personally?” A. “No, sir.” Q. 
“How did you know that this was the signature of Sam¬ 
uel Ramsey?” A. “Because I had to pay it to one man.” 
O. “How do you know it was he?” A. “Because no other 
man could sign it. He was compelled to do so. I could 
not give it to him, unless he was at the counter.” Q. 
“Suppose John Smith came in, and you did not know it 
was not Samuel Ramsey, would you pay him?” A. No, 
sir. I know it was Samuel Ramsev.” O. “You then knew 
him as a depositor in that bank?” A. “Yes, sir. I was abso¬ 
lutely compelled to know him.” 0. “Then your testimony 
is that you knew him then, but do not recall him now?” 
A. “I must have known him, localise no one else could 
have gotten that check cashed.” The Court: “1 rather in¬ 
cline to the opinion, that on the question of Ramsev hav¬ 
ing made a loan with Parish a contemporaneous with¬ 
drawal of money to put him in cash to make the loan, it 
would l^e admissible to show that he had the money to 
make the loan.” Mr. Robinson: “A man may have money 
to make the loan and yet not make it.” The Court: “It is 
simply not so remote as to make it inadmissible.” Mr. 
Robinson: “I object to the evidence.” Mr. Hackett: “I 
take it your Honor’s ruling is to admit the $180.00 check 
and to exclude the others.” The Court: “Yes.” Mr. 
Hackett: “Then as I understand it, I have an exception 
to the adverse ruling in that connection.” Mr. Robinson: 
“And of course, I reserve exception to the other.” (Rec., 
pp. 40 and 41.) 

This curious testimony is received from one who did 
not know the plaintiff’s decedent at the time, does not know 
his handwriting now, but on the ground of his own satis¬ 
faction, with the general correctness of his own conduct, 
is convinced he would only have paid the money to, or 
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taken the receipt from the right party. Assuming this 
to be true, it does not follow that the right party was the 
p aintift s decedent. A reference to the record shows the 
a eged receipts to have been given by one, whose name 

phonetically the same, legally was different (Kec no 21 
and 22). *’ 

1 he plaintiff s so-called amendment sets forth as the 
consideration she undertakes to prove-“the cash considera¬ 
tion of $1,080 m cash advanced to Parish by Ramsey in 

the year 1900, on or about September 29, 1900, and Octo¬ 
ber 26, 1900.” 

1 he only.proof offered is the promissory note for $160.00 
with 6% interest, liearing date Sept. 29, 1900. Although 
the stenographer’s report showed a receipt in the name of 
Samuel Ramsey, this was error not perceived at the time. 

1 he receipt in full was—“Washington, D. C., Sept 29 
1900, Received of the West End National Bank, one hun¬ 
dred and eighty dollars on account of Samuel Ramsay.” 
(Rec., p. 22.) 

IX. 

If the terms of the contract he broad enough to 
cover services of any kind, whether secret or open, 
honest or dishonest, the law pronounces a ban upon 
the paper itself.” Weed v. Black, 2 McArthur, 275. 

Third Assignment of Error. 

The trial court erred; in holding that the plaintiff’s 
claim for alleged services in the promotion of a claim 
before Congress could be sustained, on vague assertions 
of secret, undefined, undisclosed, unspecified service, which 
it proffered, or in any way whatsoever performed by 
Ramsey, are not shown to have been so proffered or per- 
formed, at the express or implied request of Parish; or 
in the discharge ot any duty or obligation, resting upon 
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Ramsey, or to have accomplished (if performed) any 
benefit to Parish. Refusal of defendant’s second instruction 
(Rec., p. 58); excepted to, p. 64. 

W hen it is claimed that defendant’s promise was 
made, in consideration ot past services, rendered by 
the plaintiffs at the request of the defendant, it must 
appear that those services were in fact rendered in 
consequence of the defendant’s request.” Merrick v. 
G id dings, 1 Mackey, 395. 

In the case at bar, there is no claim to l>e found in the 
i ecord, that any services l>efore Congress were rendered 
by Ramsey at defendant’s request. 

The past performance of services constitutes no 
consideration even for an express promise, unless they 
were performed at the express or implied request of 
the defendant, or unless they were done in the per¬ 
formance of some duty or obligation resting upon 
the plaintiff.” Dearborn v. Bozeman, 3 Metcalf, 158. 

Legitimate service for the promotion of a claim l>efore 
Congress comprises the drafting of a petition to set forth 
the claim, attending to the taking of testimony, collecting 
facts, preparing arguments, and submitting them, orally, 
or in writing, to a committee, or other proper authority 
and other services of like character. 

‘They rest on the same principle of ethics, as pro¬ 
fessional services rendered in a court of justice.” 
Oscanyan Arms Co., 103 U. S., 295. 

Xo man need be afraid or ashamed to prove, or pre¬ 
serve the proof of such services. Prima facie Ramsey could 
not have rendered them. Prior to his emplovment by the 
Government in 1857, he had been professor of English in 
Hamilton College. (Rec., p. 32.) 




As was said by one of the original appointees to the 
Supreme Court of this District.* “dhis question has been 
so often decided by the Supreme Court of the United 
States, that we must regard it as conclusively settled. All 
contracts for senna's generally in procuring legislation 
arc \ oid from public policy, and it is the duty of the courts 
to so declare ***.// the terms of the contract be 
broad enough to cover services of any kind , whether secret 
or open, honest or dishonest, the law pronounces a ban upon 
the paper itself.” Wylie, J., in Weed v. Black , 2 McArthur, 
275. 1 here could not be a more pertinent illustration of 

such a contract, than one for “pecuniary and other aid.” 

1 he services of Ramsey (if any), were so obscure in 
their privacy, that in all the years of this litigation, it has 
not been practicable to ascertain in what they consisted, or 
what useful end was subserved by them. Service which 
is shrouded in darkness is prima facie suspicious. It was 
the plain duty of Ramsey to guard himself against the 
possible charge of seeking pay for illegal services. His 
own self-respect demanded it. No difficulty could exist 
in the way of recital of services already rendered. Every 
honorable motive prompted the disclosure which would si¬ 
lence suspicion. McGowan, shown by the testimony to 
have prepared the paper, could easily have put in black and 
white the justification for it. 

The statement that late in the year 1899, or early in the 
year 1900, Ramsey “performed certain estimates of the 
amount due Parish” is much the same as to say: “In one or 
the other year, plaintiff is unable to say which, Ramsey 
rendered the other aid.” 

The attempt was made to show' that such “estimates” as 
alleged in the particular, w*ere performed “late in 1899 or 
early in the year 1900. Ehvood P. Morey, in association 
with McGowan & Brookshire, represented J. W. Parish, 
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in the advocacy of his claim before Congress. To Morey, 
the matter was turned over “to figure out the amount which 
Mr. Parish should receive,” and “at that time Mr. Mc¬ 
Gowan stated that Mr. Ramsay had made a computation, 
and that he had the figures in the safe. The computation 
was made previous to 1900, because at the first interview 
in 1900 Mr. Parish stated to me about the computations 
Mr. Ramsey had made. O. “When was your interview?” 
A. In the early part of 1900; but my recollection is that 
this computation had l>een made for some consuleroblc 
time previous to igoo. ( Id., 37.) There is no proof by this 
witness of any estimates made “late in the year iSgg or 
early in the year /poo." Cross-examination—“Now, what 
computations he (i. e , Parish) had reference to I do not 
know, liecause I never saw any figures, but he spoke to me 

) And you do not undertake to 

say how long liefore 1900 they were made?” A. “No, and 
I do not undertake to say that any computations were 
}nade.” 

(In the printed record, this is put as a question of 
counsel. As shown by the stenographer’s report it is the 
answer of Morey given as stated above.) 

O. You, in connection with Mr. Brookshire and Mr. 
McGowan represented the Parish claim before Congress and 
before the auditor? A. Yes. sir. Q. To vour knowledge, were 
any computations made by Mr. Ramsey, used by you or 
your associates before Congress? A. “No.” Q. “Or before 
the auditor.” A. “No.” 

Parish had three counsel, one of whom (the witness 
Morey) testified that he made the computations laid before 
Congress without any assistance from, or knowledge of, 
the alleged estimates by Ramsey. Whatever the supposed 
work by Ramsey may have been, it was as it were, laid 
upon the shelf, or in the words of the witness locked up 


( 
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in the safe ; and so far as the proof shows never taken 
from the safe; to be used for any purpose. 

The questions and answers which follow indicate the 
exceptional obligation resting upon the plaintiff’s decedent 
(as chief clerk of the Surgeon General’s Office), to pre¬ 
serve conclusive proof of the integrity of his dealings with 
this claim. Q. “1 he Parish claim arose out of a contract 
with the Surgeon General’s Office, did it not?” A. “It 
did.” Q. “And it was prosecuted on the ground of a breach 
of contract by the Surgeon General’s Office?” A. “It was 
for the breach of contract.” (Rec., p. 39.) 

Serven, McGowan’s partner, testified: “After the find- 
ing by the auditor, there were a great many people urging 
claims against Mr. Parish. Finally, on account of the 
unpleasantness of the proceedings with some of them, and 
«'hat was regarded in the office, as the effort to induce 
Mr. Parish to pay claims that had no standing, an ap¬ 
pointment was made by which Judge McGowan and Mr. 
Parish went over everything that had been suggested as 
possible claims * * *. There was discussion in the 

office of the law prohibiting a Government employee from 
rendering a claim for services against the United States.” 
(Rec., p. 33.) Notwithstanding this, not a scrap was pre¬ 
served to protect the chief clerk of the Surgeon General’s 
Office from the reprobation of the law; nor a word uttered 
respecting the paper on which the plaintiff sues, although 
Serven states McGowan probably prepared it; nor a word 
as to the percentage of the recovery. They simply went 
to work to add up the various loans made by Ramsey to 
Parish—Serven says—he can not remember in dollars and 
cents the amount, but thinks it was several thousand 
dollars (Rec., p. 37). 

There could have been no trouble whatever in fixing the 
exact amount, if it had been a simple 5 per cent of the 
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Parish recovery. The man who, according to the testi¬ 
mony prepared the paper in suit and the man for whom 
he prepared it, seemed equally unaware of the existence 
of such a paper, when both were engaged, as it were, in 
auditing the claim, of Ramsey. These parties seemed utterly 
unconscious of “other aid” rendered by Ramsey to Parish. 
This comes very near to a construction of the contract 
by the parties to it. Wcekers v. Koop. 34 App: D. C. 575. 

It was the practical construction of the entire obligation 
of Parish to Ramsey, by the two living men cognizant of 
the extent thereof, at a meeting when they “went over ev¬ 
erything that had been suggested as possible claims ” (Rec., 


“There is no principle of the common law better 
settled than that a promise to be binding must be made 
upon a legal and valid consideration and without such 
consideration no action will lie.” Beauchamp v. Bos- 
zvorth, 3 Bibb., 116. 

In every action of assumpsit, the legality and equity of 
the alleged cause of action is the condition precedent to 

recovery.” Mills v. Wyman , 3 Pick, 208; Parish v. Stone 
14 id., 201-2. 


In assumpsit, the burden is upon the plaintiff to 
show under the general issue, the contracting of the 
debt or demand, the inducement, contract or agree¬ 
ment itself, that it was founded on a sufficient legal 
motive, inducement or consideration ; that the subject- 
matter of it was to perform some legal act, or omit 
to do something the performance whereof is not re¬ 
quired by law, that the plaintiff has per formed all 
conditions precedent.” Bailey Onus Probandi : 584- 






“Whoever desires any court to give judgment as 
to any legal right or liability dependent on the exist¬ 
ence or non-existence of facts, which he asserts or 
denies to exist, must prove that those facts do or do 
not exist.” Stephen Digest of Evidence, Art., 93. 

Merely alleging a fact, without adducing any evidence 
to support it, can in no case throw upon the other party 
the burden of disproving it. 

“It is suggested that this defense was not set up in 
the pleading. This, however, was unnecessary. Be¬ 
fore a recovery could be had by the plaintiff, he was 
bound to prove a valid, binding contract. Such proof 
was indispensable to a right of action.” Russell v. 
Burton, 66 Barb., 543. 

In the case at bar, the condition precedent to recovery 
required of the plaintiff, before defendant’s liability could 
accrue, was proof of a valid contract for the performance 
of legal service thereunder. To require the plaintiff to 
prove, that in equity and good conscience —exaequo et bono 
—she is entitled to recover, is not to call on her to prove 
a negative, but simply to insist that what is essential to her 
cause of action shall be made manifest in her proof. A 
party who invokes the interposition of the court assumes 
the but den of showing that he or she is entitled to the 
relief which is asked. 

“Whoever asserts a right, dependent for its existence 
upon a negative, must establish the truth of a negative.” 
Goodunn v. Smith, 72 Ind., 113. 

“This must be the rule, or it must follow, that rights 
of which a negative forms an essential element may 
be enforced without proof. This conclusion would be 
both illogical and unjust,” Id. 117: S. P., City of Al¬ 
bany v. Endres, 143 id., 193. 
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The plaintiff by her action of assumpsit declare^ the aid 
rendered by her decedent to the success of the Parish claim 
entitled him in equity and good conscience to be recom¬ 
pensed therefor as claimed. 1 he defendant, by her plea 

of the general issue, denies this, and puts the plaintiff upon 
proof. 


The presumption that public officers have done 
their duty, like the presumption of innocence, is un¬ 
doubtedly a legal presumption, but it does not supply 
proof of a substantive fact * * *. Nowhere is 

the presumption held to be a substitute for proof of 
an independent and material fact ” U. S . v. Ross 92 
U. S. 284-5. 


The presumption of mental soundness is a legal pre¬ 
sumption, but “on a bill in chancery to contest a will after 
admission to probate, the burden is on them seeking to main¬ 
tain the will, to show at the time of its execution the testa¬ 
tor was of sound mind and memorv.” Fruit v Newhall 
62 Ill., 197. 


XI. 


Fifth Assignment of Error. 

The trial court erred, in modifying the defendant’s fifth 
prater, viz.: The plaintiff s action is against an executrix, 
not for her own debt, but for an alleged debt of her tes¬ 
tator, and the jury are instructed that the defendant can 
only be held liable for assets in her hands derived from 
her testator”—bv inserting after the words “in her hands” 
the words “or which came or zoere at one time in her 
hands" (Rec., p. 59). 

The defendant settled her account in the Probate Court 
on June 7, 1909. An attempt to set aside this settlement 
in a direct proceeding failed signally in this court. Parish 

Hedges. 34 App. D. C., 25-30. 


i 



Attempts in the Probate Court have been equally unsuc- 
ce ss u . Now in a collateral proceeding, in the Circuit 
Court, where the jurisdiction does not exist to settle set 
aside, or otherwise correct the accounts of personal repre¬ 
sentatives in the Probate Court, the trial justice, without 
warrant of law or fact, does set aside that settlement to the 
extent of the plaintiff's claim, and as if this sum were still 
unaccounted for, authorized a verdict for the full amount. 
After the jury had so returned, the defendant moved the 
court inasmuch, as at the trial of this cause, it has been 
proved and established, “that said executrix has duly and 
properly accounted for and distributed all the assets and 
estate of her said testator, J. W. Parish, deceased, accord¬ 
ing to law, and the terms of his will, under the order of the 
s upreme Court of the District, holding a Probate Court, 
which has come into her hands as such executrix * * * 
and no evidence whatsoever having been produced,’ or of¬ 
fered to show or tending to show that said executrix had 
subsequently received any assets whatsoever, or had any 
assets whatever in her hands at the time of the trial of this 
cause”—that judgment, if entered at all, should be a judg¬ 
ment of quando accidcrint merely (Rec., p. 25). This mo¬ 
tion based on the uncontradicted testimony (Rec., pp. 49- 
.i4) was promptly overruled and excepted to. 

“In case all the assets have been paid away de- 
lvered or distributed, as herein directed, and a claim 
shall afterwards be exhibited, of which the executor 
or admimstrator hath not knowledge or notice, by the 
exhibition of the claim, legally authenticated, as herein 
required, he shall not be answerable.” District Code, 


No executor or administrator who shall, after the 
lapse of one year, after the date of his letters, have 
paid away assets to the discharge of just claims shall 
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be answerable for any claim of which he had no knowl¬ 
edge, or notice by an exhibition of the claim legally au¬ 
thenticated Sec. 356—Caption of £357. “No 
claims to l>e noticed unless legally authenticated 

XII. 

Twelfth Assignment of Error. 

The trial court erred in suffering plaintiff's counsel to 
take the stand, and, in this collateral proceeding, to permit 
their assertions to go to the jury, as ground, so far as 
their client is concerned, to vacate the account, settled seven 
years ago in the Probate Court, and which, on appeal 
in a direct proceeding to the appellate court, was adjudi¬ 
cated to have been properly settled. It was manifest error 
on this showing, to authorize the jury to bring in a verdict 
for the full amount of plaintiff’s claim, as if assets con¬ 
structively existed to meet it. notwithstanding the uncon¬ 
tradicted proof, that all the assets derived from her testa¬ 
tor, had been duly distributed by the defendant under or¬ 
der of court. 

The trial court held, in effect, that, in the absence of a 
claim “ legally authenticated,” prior to distribution, the 
funds which had been received bv defendant, as executrix, 
might still l>e held liable, even though the estate, under or¬ 
der of court had been distributed. Irrespective of other 
grounds, on this ground alone, the case must be reversed. 
It is of general importance, that it should be. 

Mr. Frank Hackett testified: “I went to see Mr. Potburv. 

I tried to find out who represented Miss Parish, the execu¬ 
trix, and think Mr. Potburv said— I do not remember what 
he said” 

Mr. Frank Hackett then was, undoubtedly, in the pres¬ 
ence of the attorney of the Parish estate, a fact exhibited 
by the settlement of the estate, and by the papers from the 
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Probate Court, in evidence in this cause; but, from this 
authentic source of information, chose to acquire none. 
Mrs. Craig, under the advice of witness, wrote Miss Parish 
a letter, “saying no doubt she would be very glad to comply 
with her father’s proposal,” etc. “I say that to say that 
notice was given to the estate, timely notice. * * * I 

then proved the claim in the Probate Court.” The letter 
to Miss Parish bears date September 2, 1909. The proof 
of claim in the Probate Court was September 15, 1909. 
Only after this proof in the Probate Court did the claim be¬ 
come one “legally authenticated.” “Mr. Conrad wrote me 
a letter, saying that he advised Miss Parish to pay none 
of these claims.” (The letter of which witness had a copy 
bore date July 9th. The copy was ruled out.) 

‘You answer that Mr. Conrad said to you that 
there were several contracts, as 1 understand it, which 
were improper? A. No, not contracts—claims made 
on Parish, which he had advised Miss Parish not to 
pay. * * * He did not give any reasons for it.” 

To the foregoing statements allowed to be offered in evi¬ 
dence, the defendant duly excepted. (Rec., p. 43.) 

While Mr. Frank Hackett was on the stand, his son 
stated that “Mr. Conrad, when this matter was called to 
his attention, stated that there was a year within which to 
settle these claims; that thereafter he, without notifying 
the plaintiff at all, hastily put through the final account 
and had a distribution.” 

In proof of this, Mr. Chauncey Hackett stated. “When 
the Supreme Court made its decision by which the Parish 
estate was to acquire this $180,000, within a few days of 
that I went to Mr. McGowan who, I understood was attor¬ 
ney for the estate, to present this claim.” McGowan like 
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Mr. Conrad never was the attorney for the estate. “Mr. 
McGowan referred me to Messrs. Holmes Conrad & 
Leigh Robinson. 1 went to their office, and, as I recall it, 
.stated that 1 had in my pocket, the copy, which they did 
not care to see, because they said there was a year in which 
to prove those claims. I was very much relieved to hear 
that there was all that time, and left. Subsequently, when 
the claim was presented to them formally, it appeared that 
the money had been distributed.” 

In the case of Parish v. Hedges (34 App. D. C., p. 22), 
the appellee averred, that on the 15th day of March, 1909, 
Leigh Robinson. Esq., was notified by Charles Hedges, the 
authorized agent of petitioner’s said claim against the es¬ 
tate of said Parish y ‘ under the belief and understanding 
that the said Robinson was then the attorney of record for 
the executrix herein.” The letter concluded: “We hold a 
contract with Mr. Parish which is in full force, also his 
promissory notes and other evidences of indebtedness and 
many letters. Please inform me at this juncture, whether 
our proven claims against the estate are to be recognized 
without litigation; if so, I will request my attorney to call 
upon you.” It was shown that this letter had been turned 
over to Mr. Conrad, who replied: “Should the decision 
of the Supreme Court be favorable to us, there will doubt¬ 
less be ample assets in the hands of the personal repre¬ 
sentatives of Joseph W. Parish, deceased, to satisfy all 
claims that may be established against the estate; but the 
result is so uncertain, although we are confident in the 
strength of the case as presented, that we have given no 
thought to the consequences that may ensue should the 
writ of mandamus prayed for be granted, and have made 
no investigation of the affairs of the estate, beyond what 
we have found to be necessary, in the preparation of the 
particular case placed in our hands. Mr. Grant Parish. 
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1429 New York Avenue, Washington, D. C., is the son 
of Joseph W. Parish, and may be able to answer your in¬ 
quiries.” That “notwithstanding said notice to counsel for 
the executrix herein of petitioner’s said claim,” said execu¬ 
trix filed “her first and final account” for approval of the 
court, without advising the court of the existence of said 
claim of the petitioner. The contract which is for services 
in the prosecution of the Parish claim before Congress, 
courts and departments of the United States is fully set 
out. 

A rule to show cause and an order vacating the order ap¬ 
proving the final account of the executrix was prayed for, 
and the rule was issued. 

In her answer to appellee’s petition, appellant stated un¬ 
der oath, “that said counsel had not been employed in re¬ 
spect to any matter pending in the Probate Court, and had 
no knowledge of any” (p. 27). 

Prior to June 21, 1909, appellee filed no claim against 
said estate, appellee maintained that the sending of this 
letter constituted notice to the executrix of his claim. 

This court, speaking through Mr. Justice Robb, states the 
important question arises, whether said letter to Mr. Robin¬ 
son constituted legal notice to the executrix within the mean¬ 
ing of said Section. * * * The record in the probate 
proceeding shows that Mr. Potbury was counsel for the 
executrix in that proceeding, and there is nothing in this 
record to justify the assumption of Hedges, that Messrs. 
Conrad and Robinson, at that time, were authorized to 
represent the executrix before the Probate Court. * * * 

These words (that notice of a claim to an executor must be 
by any exhibition of the claim legally authenticated) would 
seem to require a claimant, if he would stay proceedings, to 
present a legally authenticated claim to the executor. This 
letter falls far short of a compliance with the statutes. 
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Because of his laches, appellee had no legal status before 
the court, and the order appealed from imposed upon ap¬ 
pellant burdens from which the statute exempts her.” 
Parish v. Hedges , 34 App. D. C., 25-30. 

On May 23, 1913, was filed the opinion of Judge Ander¬ 
son In re Estate of Joseph W. Parish, deceased, as follows : 

This cause coming on to be heard on the petition of 
Anna F. Craig, administratrix, filed herein on the 16th 
day of March, A. D. 1911, for a rule on the executrix 
of said estate to show cause, why the first and final 
account of said executrix should not be vacated, and 
said executrix lie required to bring into court sufficient 
assets to satisfy the claim of Anna F. Craig, adminis¬ 
tratrix, on which petition it appears no action was 
e\er taken; and also on the petition of the same peti¬ 
tioner filed herein on the 12th day of March, A. D. 
1913, based on the same grounds, and praying a sim¬ 
ilar relief, i. e., a bond to lie filed sufficient to cover 
the sum claimed by plaintiff; and the said two peti¬ 
tions and supporting affidavits, as well as the answer 
of the executrix and affidavits in support thereof, to¬ 
gether with the motion for rehearing filed herein April 
21, 1913, having lieen fully argued by counsel for the 
respective parties and considered by the court; it is 
this 23d day of May, A. D. 1913, adjudged, ordered 
and decreed, that said petitions be and the same 
hereby are finally dismissed at the cost of the pe¬ 
titioner. 

Thomas H. Anderson, Justice” 
XIII. 

Fourth Assignment of Error. 

The trial court erred in refusing to charge that the bur¬ 
den is on the plaintiff to establish the perfect fairness and 
equity of the transaction for which the plaintiff’s action is 
sought to be maintained (Rec., p. 59). 
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It is proved by Serven, that the paper in suit “was prob¬ 
ably prepared by Judge McGowan (Rec., pp. 324-33). In 
the light of this proof it came to Parish from Ramsey, his 
lifetime friend and McGowan, his chief attorney. It came 
to him from them, in whom it was natural for him to re¬ 
pose his trust. Upon one occupying such relation, or upon 
his representative, rests the onus of proof, “to establish 
the perfect fairness, adequacy and equity of the transactions, 
that, too, by proof entirely independent of the instrument 
under which he may claim. If no such proof is established, 
courts of equity treat the case as one of constructive 
fraud.” Alvey, J., in Cumberland Coal Co. v. Parish, 42 
Md., 605-7. 

It is proved by one of the witnesses to the paper in suit, 
Arthur N. Marr: The contract of October, 1900, was to 
cover all claim Ramsey had on Parish, and to adjust their 
money relations. This contract witnessed by witness and 
J. H. McGowan, “so far as I know zcas to cover all claim 
Ramsey had against Parish for work done by said Ramsey 
on the Parish ice claim.” “Some months or so previous to 
October, igoo, Mr. Ramsey on several occasions spoke to 
Mr. McGowan regarding his claim against J. W. Parish. 
This brought about the compact of October, igoo.” (Rec., 
p. 42.) 

In an authority heretofore cited, in respect to past con¬ 
sideration, it is stated: “Again as it is optional with the de¬ 
fendant to promise or not, as he has nothing to gain by 
promising, and nothing to lose by refusing to promise, it 
follows that the promise is purely voluntary.” Langdell 
on Contracts, §91. 

“Wherever two persons stand in such a relation 
that, while it continues, confidence is necessarily re¬ 
posed by one, and the influence which naturally grows 
out of that confidence is possessed by the other, and 



this confidence is abused, or the influence is exerted to 
obtain an advantage at the expense of the confiding 
party, the person so availing himself of his position, 
will not be permitted to retain the advantage, although 
the transaction could not haz’C been impeached if no 
such confidential relation had existed 2 Pomerov 
Eq., §956. J 

1 he principle is applied with great emphasis and 
vigor to gifts, whether they are simple bounties, or 
purport to be the effects of liberality based upon ante¬ 
cedent favors and obligations” Id’, 9 57. 

The principle applies to all persons who occupy a 
position of trust and confidence, of influence and de¬ 
pendence. in fact, although not perhaps in law.” Id 
963. 

The broad principle on which the court acts, in 
cases of this description is that whenever there exists 
such a confidence, of whatever character that may be, 
as enables the person in whom confidence or trust is 
reposed, to exert influence over the person trusting 
him. the court will not allow any transaction of the 
parties to stand, unless there has been the fullest and 
fairest explanation and communication of every par¬ 
ticular resting in the breast of the one, who seeks to 
establish a contract until the person trusting him/* 
Holtzman v. Linton, 2/ App. D. C., 257; citing and 
approving Tate v. Williamson, L. R. 1. Eq., 536. 

The relation exists in all cases where there has 
been a special confidence reposed in one. who in equity 
and good conscience is bound to act in good faith anil 
with due regard to the interests of the one reposing 
the confidence. The rule embraces both technical and 
fiduciary relations, and those informal relations which 
exist wherever one man trusts in and relies on another. 
The origin of the confidence reposed is immaterial ” 
Dick v. Albers, 243 Ill., 236. 


1 he relation and the duties involved in it need 
not be legal; it may be moral, social, domestic or 
merely personal.". 2 Pom., Eq., $956; S. P. Irwin v. 
Sample, 213 111., 167. 

The principle extends to all persons who occupy 
a position of trust and confidence, of influence and 
dependence in fact, although not perhaps in law ” Id 
409. Nelson v. Brown, 164 Ala., 407. 

XIV. 

“// the contract given in evidence is void, the defendant 
did not promise in manner and form as alleged A 
Copper Mining Co. v. Fox, 71 E. C. L., 234. 

In your opinion of February 26, 1913, attention is called 
to the fact that at the time of certain items of money ad¬ 
vanced, as given in the bill of particulars, the plaintiff’s in¬ 
testate was in the service of the United States, during 
which period and for two years after his retirement there¬ 
from, he was prohibited by express statute from rendering 
ai( l to ail)one in the prosecution of a claim against the 
L nited States. The plaintiff seeks to meet this point by 
quietly eliminating the objectionable items. 

Nevertheless, that the aid was rendered for this purpose is- 
proved bv the plaintiff in this case in a letter to defendant: 
"The aid, financially and otherwise, that Mr. Ramsey ren¬ 
dered your father in his strenuous efforts to procure his 
claim must have been known to you (Rec., 44.) The 
letter is shown to have been written under advice of counsel 
(id.). This is not all. The deponent, Arthur N. Marr, a 
witness to the contract in suit, deposes : This contract, “so 
far as I know, was to cover all claim Ramsey had against 
Parish for work done bv said Ramsey on the Parish ice 
claim. (Rec., p. 41.) As shown by the bill of particulars 




and as noticed bv this court, some of the work, or aid ren- 
dered, is contained in advances made bv Ramsev, when he 
was still a clerk in the Surgeon General’s office. 

Nor is this all. The claim sustained by the trial court, of a 
right to l>e dispensed from all showing in respect to these ad¬ 
vances, is a further proof that the plaintiff can not. with 
safety to her case, suffer anything to he said about them. 
In paragraph (2) of the particulars filed and offered for ac¬ 
ceptance by the plaintiff on February 21. 1914, there is sub¬ 
mitted the identical particulars filed by the plaintiff on No¬ 
vember 13, 1909, viz: 

(Par. 2.) “Feb. 14, 1874, $100.00; Jan. 20, 1875, 
$90.00; August 9, 1884, $15.00; September 29, 1900, 
$180.00; October 26, 1900, $900.00.” Rec., 10. 

It is added —“Memoranda in writing of the advance of 
the several sums stated in paragraph (2) hereof” (id., 11). 
In view of this assurance, the defendant notified the plaintiff 
and her counsel, on May 16, 1916, “at the trial of this cause, 
to produce all such memoranda in writing as you allege or 
state you have of the following sums having been advanced 
by the plaintiff’s intestate to said J. \Y. Parish on the follow¬ 
ing dates, namely: Feb. 14, 1874, $100.00; Jan. 20, 1875, 
$90.00; August 9. 1884, $15.00.” Plaintiff’s counsel en¬ 
dorsed on this notice: “This notice T treat as null. No such 
allegation or statement having been made, and the above 
notice having no relation to any issue in any matter between 
us. Chauncev Hackett, attorney for plaintiff.” Rec., p. 24. 

“The holding back of material evidence bv anv partv 
to a suit raises a presumption of law against him. 
whenever it appears that he could have produced such 
evidence.” Bindley v. Martin. 28 W. Va., 774-803. 




^ ° . ru ^ e ^ aw ls b €tter settled than that a party, 
having it in his power to prove a fact if it exist, which 
if proved would benefit him, his failure to prove it must 
be taken as conclusive, that the fact does not exist.” 
Union Trust v. McClellan, 40 W. Va., 412-13; Wells 
Co. v. Truax, 44 id., 537. 

Seventh, Eighth and A inth Assignments of Error. 

In the opinion of February 26, 1913, the first sentence 
reads: 

”\Ve are of the opinion that it was error to charge 
the jury that the law presumed the consideration named 
in the contract in action had been paid and received; 
thereby making a prima facie case, entitling the plain¬ 
tiff to a verdict in the absence of proof of illegality.” 

Parish v. Craig, 40 App. D. C., 145. 

The decision of this court is that proof of illegality is not 
required to render “the paper in action” inoperative as prima 
facie proof of plaintiff’s case, because there is no presump¬ 
tion of law, that the consideration named therein “had been 
paid and received.” At the trial from which this appeal is 
taken, the justice whose former charge was thus adjudicated 
to be error, gave the following: 

“The jury are instructed, that if they shall find from 
a preponderance of the evidence, that Parish promised 
‘in consideration of pecuniary and other aid’ to pay 
Ramsey, his heirs and assigns, 5 per cent of the sum 
ultimately allowed on the ice claim, and that this prom¬ 
ise was made on or about the 9th day of October, 
1900, and that the said promise was made in considera¬ 
tion of pecuniary and other aid rendered by Ramsey 
to Parish, that the burden of proof that illegality en¬ 
tered into the consideration is on the defendant, and in 
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the absence of proof of such illegality, the plaintiff will 
be entitled to your verdict.” 


it was manifest error to authorize the jury to hnd that the 
alleged promise in the paper signed by Parish was “in con- 
shli ration of pecuniary and other aid,” which might refer to 
future (3i coteinporary aid; whereas, the language is: “In 
return for pecuniary and other aid rendered to me.” which 
can only refer to ‘ aid in the past. The language “that the 
burden of proof that illegality entered into the consideration 
of the contract is on the defendant, and in the absence of 
proof of such illegality the plaintiff will be entitled to your 
\erdict. is a repetition of that which on the former appeal 
from the same justice, was adjudicated to be error. In so 
instructing, the trial justice, again as stated in the seventh 


assignment of error, elevated said paper to the dignity of 
prinia facie evidence, in the absence of proof by the de¬ 
fendant of illegality. I he error is emphasized by the in¬ 
struction which is the subject of the ninth assignment of 
error: “That the recital in the paper of October 9. 1900, in 
connection with other evidence, might be considered by the 
jury as an admission by Parish, at that time, that pecuniary 
and other aid had been received by him”: which, in the ab¬ 
sence of disproof of such “aid,” or proof of illegality, 
would warrant a verdict for the plaintiff. As matter of 
fact the record shows there was no “other evidence” which 


could be connected with the indefinite paper on which plain¬ 
tiff founds her action. In your opinion of April 19. 191 
as to this paper, you say: “The consideration named there¬ 
in is so indefinite that we held on the former appeal, that 
it would not support the presumption of legality, but must 
be proved.” 
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Eleventh Assignment of Error. 

“When by the prayer directly and correctly granted by 
the Court, the jury were instructed that each separate par¬ 
ticular is a material averment, and that if the jury find that 
here has l>een a failure to prove any one of these, there can 
l>e no recovery by the plaintiff (Rec., p. 59) ; it was mani¬ 
fest error to submit a case to the jury, in which not a single 
one of the material averments had been proved; that is, to 
submit a case destitute of proof.” 59. 

Finally, notwithstanding the effort to prove by implica¬ 
tion that Ramsey must have supplied Parish, because of 
evidence tending to show that Parish needed assistance, the 
record shows that the only applications for “pecuniary aid” 
were from Ramsey to Parish. In a letter of April 7, 1877, 
Ramsey writes to Parish: 

“I venture to ask a favor of you which I would not 
do if I knew any way to help myself. * * * This spring 
I am compelled to some unusual outlay, and have 
to pay two notes of $100 each and interest. I have 
paid one and have the other yet to pay. I don’t 
know how I am to do it. If you could oblige me with 
$100 as a loan, contribution or whatever you choose, I 
think I could get along.” 

In a letter of December 29, 1899, Ramsay writes: 

“In the 79th year of my age, I find myself in the 
face of a cold winter, without necessary underclothing, 
with precisely 68 cents, and that borrowed, and to be 
returned next Monday, wherefore and in view of the 
premises, if you have $50.00 that you’ve no need for, 
just let me have it.” (Rec., pp. 46 and 47.) 
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Assuming Ramsey, as is sought to be maintained, to have 
been the creditor of Parish, in place of such piteous appeal, 
how much more self-respecting to have said: “Pay that 
thou owest.” 

Leigh Robinson, 

For Appellant. 
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(tart of Apprala, Siatrirt of Columbia. 

January Term, 191 G. 


No. 3022. 

Emily E. Parish, Executrix, 

Appellant. 

vs. 

Annie F. Craig, Administratrix. 

BRIEF FOR APPELLEE. 


1. PREFATORY NOTE. 

J his is the third time this somewhat extraordinary ease 
has come before this court on appeal. (Parish v. Craig. No. 
2 . 419 , October Term, 1912 . Opinion reported in 40 App. 
D. G, 138 ; Craig v. Parish, No. 2 , 706 , October Term, 1914 . 
Opinions reported in 43 App. D. C., 447.) 

\\ hen I call the case an extraordinary one, I do so ad- 
\ isedly. The essential jx>ints involved are few, compara¬ 
tively simple, and have no novelty in a legal sense. But the 
case is extraordinary because it presents the unusual spec¬ 
tacle of a daughter who suggests without alleging the in- 
ferentially dishonorable behavior of her father, by way of 
a defense. 

The case has l>een extraordinary also for the intensitv 
with which the defendant has contested every effort which 
the plaintiff has made to get the case before a jury whose 
verdict might try to vindicate the honor of her deceased 
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father, and equally for her energetic and uncompromis¬ 
ing efforts to upset the verdicts of those juries which have 
successively cleared her father's name; for the amplitude 
and pertinacity of her suggestions of evil, and the absence 
<>f am e\idence to support them; for the curious series of 
judicial vicissitudes through which the case has progressed. 
in\ol\ ing questions of the limits of powers of courts and 
claims of judicial usurpation; and, finally, for certain singu¬ 
lar features of the conduct of the whole affair bv the de¬ 
fendant and her counsel. 

T hese matters, interesting in themselves, I shall comment 
upon as occasion requires in the course of the argument. 

1 he single question of fact, suggested rather than raised, 
by defendant, is whether Mr. Ramsey, for many years Chief 
Clerk of the Surgeon-General's office, did. while in govern¬ 
ment employ or within two years thereafter, violate the trust 
reposed in him by then assisting in the prosecution of a 
claim against the L mted States as a part of the considera¬ 
tion for a contract made more than six years after Ramsey 

had honorably resigned from the service of the United 
States. 

The contract was made in 1000. Ramsey left the United 
States service in 1^04. 

The jury before whom the evidence was adduced, held 
that Ramsey did not violate his trust, and found a verdict on 
the contract. This court reversed the judgment on this 
verdict, saying that there was misdirection on a matter re¬ 
lating to the plaintiffs proof of consideration; and, after 
other proceedings, another trial (the fourth), has been 
held, at which the jury were carefully instructed by the same 
judge lx?fore whom the previous trial was had. An instruc¬ 
tion asked by defendant and embodying the exact words of 
this court on the matter of proof of consideration was 
granted. (Rec. 63, 7 lines from foot of page.) The jury 
found that there was a consideration for the contract; that 
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it was not rendered, so far as it assisted in the prosecution 
of a claim against the United States, either during Ram¬ 
sey s term of office or within two years thereafter. 

T hus again was cleared the memory of Mr. Parish (ap¬ 
pellant's father) as well as that of'Mr. Ramsey of the 
stigma sought to lie fixed on them by the appellant. 

Of this result, appellant bitterly complains. 


2. STATEMENT OF FACTS 

The appellant s statement is confused. It may. therefore 
l>e as well to restate the facts. 

In Octolier. 1900. Mr. J. W. Parish, of this city, whose 

only property in the world was his claim against the United 

. tates, entered into a contract, drawn by his attorney bv 

the terms of which Mr. Parish promised that he would “ in 

return for pecuniary and other aid rendered to me” (as he 

expressed it), pay to Mr. Ramsey, who had been his friend 

for many years, an “ amount equal to 5 per cent, of the 

amount ultimately allowed by the United States” on the 

C a'm "Inch Mr. Parish was prosecuting against the Gov- 
ernment. 

rile claim was an old one. based on a contract with the 
Uar Department for furnishing ice to the army in 1803 
For many years it had lieen lx-fore Congress, and later it 
came before the Treasury Department and the Courts. 

U. S. ex rcl., Parish v. MacVcagh, 214 U. S., 124. 

Parish v. United States, 100 U. S., a00. 


It does not appear that at any time was the claim brought 
lie fore Mr. Ramsey in any judicial or official way, while he 
was in the Surgeon-General's office; or indeed that the Sur¬ 
geon-General's office had to do with the claim, although 
some of the records of the original transaction were very 
hkely there, as the Parish claim arose out of a contract with 
the Surgeon-General. (Rec. 39. 4th line from top.) 
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Mr. Ramsey, during the years 1807-1000, helped Mr 
1 ansh by advancing money to him (apparently without se- 
cunty of any kind, and in a friendly way), and also made 
for him certain computations early in 1000 or thereabouts 
of the cost of transporting ice. which, involving as it did 
various rates and deliveries, and the element of meltage and 
change of weight, was a complicated but essential feature 
the damages in his claim against the United States 
These computations were of some value and importance to 
1 ,msh ' who lacke<l f'e aptitude to make them for him- 

self. 

At the trial it appeared that the contract was dated Oc- 
tolicr 0. limn, and read as follows: 

. “ October 0, 1000 

Io whom it may Concern: 

“ In murn for pecuniary and other aid rendered to 
me. I promise to pay Samuel Ramsey of Washington 
<■ ity. District of Columbia, his heirs and assigns, an 
amount equal to five per cent, of the gross amount 
ultimately allowed by the United States on mv claim 
now pending in Congress which is based upon a con¬ 
tract for furnishing ice to the army in the year eigh¬ 
teen hundred and sixty-three (1863). 

“ Wrrv “J- W. PARISH. 

\\ it ness : 

“ j. n. McGowan, 

“ ARTHUR N. MARR.” 

!t was testified that in 1000 Mr. Ramsey was advancing 
considerable money to Mr. Parish, and that the computa¬ 
tions were made early in 1000 or just liefore that; and that 
Mr. Parish was without means, and the writing was drawn 
up by Mr. McGowan, the attorney for Mr. Parish “to 
cover all claim that Ramsey had on Parish and to adjust 
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their money relations” as one witness, Mr. Marr, expressed 
it. 


There was no evidence of any aid rendered by Mr. Ram¬ 
sey to Mr. Parish before July, 189 <;, or, indeed, before the 


fall of 1899 . 

Mr. Ramsey had l>een in the Government service until 
June •*'*, 1891 ; by the Revised Statutes he was prohibited 
while in Government employ or for two years thereafter to 
assist in the prosecution of a claim against the United 


States.* 

1 »oth Mr. Ramsey and Mr. Parish died long l>efore the 
ultimate allowance of the Parish claim; Mr. Ramsey in 
Mr. Parish on Decem 1 >er 2f> , 1004 . The Parish claim 
was not paid by the United States until June 7, 1009 .t 
'1 he administratrix of Ramsey brought suit on the con¬ 
tract of Octol>er, 1000, against the executrix of Parish, a 


*Tlie contract was drawn by Mr. McGowan, then Mr. Parish’s attorney. It 
was in the nature of a complete settlement between the two friends. The statute 
provisions were well known and discussed at the time because of the insistence 
<>f another individual who was debarred by the statutes. 

* he contract was known to Messrs. McGowan and Serven, attorneys for Mr. 
Parish, and to Mr. Morey, who was of counsel, and to Mr. Marr, the clerk of 
Mr. McGowan. 

All of these gentlemen, except Mr. McGowan, who had died, testified on behalf 
of plaintiff to the effect that the transaction was proper and that the consideration 
for the contract was the services and money advances of Ramsay, all of which 
were meritorious and above criticism. 

'I'lie defendant did not contradict any of this testimony, but introduced a 
Utter from Ramsay, dated in 1S77. asking Parish for a loan of $100; and another, 
dated December 20. 1899. asking him for $50. No evidence that Ramsay received 
the sums asked for was proffered. 

I he defendant called no witnesses and the defendant did not take the stand 
to dispute this contemporaneous evidence. 

+ I m niediately following the decision of the Supreme Court authorizing the 
payment of the claim and previous to the payment thereof, the plaintiff notified 
the attorneys representing the estate of Parish of the Ramsay claim. This 
occurred within a few days of May 19. 1909. The attorneys waived formal notice, 
saying that there was a year in which to prove claims in the Probate Court. 

Subsequently, on June 7, 1909, without any notice to plaintiff, the defendant 
received the whole assets, and distributed the estate, and submitted and had 
passed her first and final account, all on the same day. receiving from herself as 
executrix the sum of over $30,000, and claiming credit in her accounts for pay¬ 
ments including the $30,000. aggregating $181,383.95. 

As soon as plaintiff discovered this, and within less than a year of the receipt 
of the assets, she proved her claim in solemn form in the Probate Court and, 
payment being refused, brought action. 
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h ' S daugh,er - She resisted payment, pleading 
" ‘ ,mld i ,t 7 l: ‘ ,e "f '"Stations; usurious considera 

as coninla "“I ^ " 0t pr ° mise in ™nner and form 

as complained. 

Hie jury found for the plaintiff, and a judgment was 

entered for $9,0.17,04 with interest front June 15^909, a,id 
costs. ’ u IU 

3. CHRONOLOGY OF THE CASE. 

is:.7. Samuel Ramsey begins his 37 years' work as Clerk 
tl,e oftk ' e •>( the Surgeon-General of the Army. 
June, IMG Samuel Ramsey ceased to lie a Government 
Uerk by resignation. 

KarI ‘ V Part ' ,f Sam«l Ratnsey makes computations 
tor the use of Joseph W. Parish in his claim based 
on furnishing ice on a contract made with the Sur¬ 
geon-General of the Army in the year 1803. 

September. October. 1000. fosenh W pnrisli • 

juM.pn . i arisn is impecun- 

ions, and is m debt to Samuel Ramsey for friendly 

advances. Ramsey's means consisting only of his 

house, winch brings in a small rent and which he sells 
alxmt this time. 

9 October. 1900. Joseph \Y. Parish promises, in a writing 
prepared by bis attorney, in settlement of tbe money 
debts and claims for compensation of Samuel Ram¬ 
sey. to pay Mr. Ramsey, his heirs and assigns a sum 
e<|ual to ,. per cent, of the gross amount ultimately 
allowed by the United States on Mr. Parish's claim 

on Ins contract for furnishing ice to the Army in 
1S63. 3 

9 March. 1901. Samuel Ramsev dies. 

~' ! December, 1904. Joseph W.' Parish dies. 

3 April. 190... Emily E. Parish, daughter of the late Mr. 
Parish, probates bis will; letters granted her as 
executrix, value of estate $25, being “ wearing ap¬ 
parel and a small amount of personal property.” 
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23 Deceml>er, 1005 . Proof of publication against creditors 

filed. Executrix’s bond $ 500 . 

10 May, 1000 . Final decision by Supreme Court of the 
United States in favor of Parish Estate, on ice 
claim. Messrs. Holmes Conrad and Leigh Robinson, 
attorneys for the executrix. 

24 May, 1000. Appearance of Holmes Conrad for Emily 

E. Parish filed in Probate Court. 

10 May, 1000. (Within a few days of), Mr. Hackett, on 
behalf of Ramsey next-of-kin, calls at the office of 
Messrs. Holmes Conrad and Leigh Robinson, and 
offers to present the claim here in suit; and is then 
informed that there is a year within which to prove 
claims against the estate in the Probate Court. 

7 June, 1000. Without notice and hurriedly, Emily E. Par¬ 
ish receives from the United States Treasury $ 181 ,- 
358 . 05 , and immediately claims credit for and dis¬ 
tributes the enitre sum, and files her first and final 
account, no mention being made to the Court of the 
Ramsey claim. 

15 Septeml)er, 1000. Annie F. Craig, administratrix of 
Ramsey, proves claim in Probate Court. 

4 October, 1000. Annie F. Craig, administratrix, files this 
suit in Supreme Court, D. C. 

10 Mav. 1011. First trial. Verdict (directed! for defend¬ 
ant. (New trial ordered June 2.) 

14 June, 1011 . Second trial. Verdict for plaintiff for full 
amount. (New trial ordered July 11.) 

14 December. 1011. Third trial. Verdict for plaintiff for 
full amount. (Defendant appeals, Jan. 10, 1012.) 

20 May, 1013 . FIRST APPEAL. Judgment reversed 
and new trial ordered.* 

10 April, 1014 . Suit Dismissed bv Mr. Justice P>ar- 
nard, on ground of insufficiency of plaintiff’s 
amended bill of particulars. 


•Rehearing denied. 





8 


May. 191.>. SECOND APPEAL. judgment of dis¬ 
missal reversed, and new trial ordered.* 

1 June. 1910 . Fourth trial. \ erdict for plaintiff for full 
amount. 

- July. 1910 . THIRD APPEAL taken. 

4. THE ALLEGED ERRORS SOUGHT TO BE AS¬ 
SIGNED BY THE APPELLANT. 

Issuing trom the obscure confusions of the appellant’s 
hriet as it from the dark recesses of some tropical jungle 
there can Ik* distinguished certain mystical and anguished 
cries which I suppose must Ik* taken to Ik* the assignments 
of error. 

Ihit to penetrate into this legal fever-swamp is to find 
in its gloom a sort of bayou in whose shadows dead and 
long-overthrown theories lie half submerged like decaying 
tree trunks: and. deprived of the light of dav, it is almost 
impossible to tell whether this or that bulky shape is a 
dead tree or a sluml>ering crocodile. . . . Let us exam¬ 

ine these. 

I. Complaint is made on the ground that the court should 
have granted the defendant’s prayer and instructed the 
jury that the contract expressed a past and executed con¬ 
sideration. and that unless the past consideration is shown 
by the evidence to have l>een when rendered “ the percent¬ 
age of the Parish claim demanded in this action” (sic) 
the plaintiff cannot recover. 

In other words, if the plaintiff had proved that the con¬ 
sideration for the contract was $ 9 , 000.00 paid on Oc¬ 
tober 1900. from Mr. Ramsay to Mr. Parish; and if 
it turned out in 1909 that :* per cent “of the Parish claim” 
was $ 9 , 007 . 94 , the plaintiff could not recover! This is 
fantastic. 

1 he instruction asked was had also, because: 


* Rrhtaring denied. 



I. It assumed that there was undisputed proof that the 
consideration was ‘ past and executed,” which was not 
the case. 

~ It assumed that “when rendered” (in 1000), the past 
consideration could have heen “ the percentage of the Par¬ 
ish claim demanded in this action” (sic) which, of course, 
did not exist until nine years later! 

”>. It blandly ignored the undisputed fact that the con¬ 
tract was not for a “ percentage of the Parish claim,” but 
for 

“ an amount equal to five per cent, of the gross 
amount ultimately allowed by the United States on 
my claim.” 

which is a wholly different thing. 

It were cruel to pursue the matter. Mr. Robinson is mis¬ 
taken. The undisputed testimony showed that the con¬ 
sideration was not a past consideration, but that Mr. Ram¬ 
say had unliquidated claims against Mr. Parish of which 
the contract was given in settlement. 

II. H is third assignment of error alleges that it was 
error to refuse to instruct the jury that for prosecuting a 
claim liefore Congress compensation can be recovered only 
for specified professional services; and that 

” it is to lx. 1 borne in mind that as well after as l>e~ 
fore June 30 , 1890 , for secret, undisclosed, unspecified 
services, not reduced to certainty at any time, there 
can be no recovery.” 

This was wholly gratuitous, not to say vicious. There 
was no testimony in the case about any secret, undisclosed, 
unspecified services l>efore Congress. 

No one went on the stand to testify to any such secret 
services, and only counsel for the api>ellant know what 





was or is meant by this mysteriously suggestive but essen¬ 
tially inane use of language. 

If counsel for appellant believes there existed any im¬ 
propriety such as he delights to suggest by indirection, let 
him say it like a man. in a downright direct fashion, and 
be ready to take the consequences. 

When he screws up his courage to the point of making 
such a charge, then let him bring the proofs, before he is 
permitted to l>esmirch the honorable record of a good old 
man. now dead. 

The testimony in the case shows that the claim of Mr. 
Parish was in 1900 l>efore the Auditor for the W ar De¬ 
partment. No services, secret or otherwise, before Con¬ 
gress were necessary or possible. It is wholly gratuitous, 
wholly irresponsible, utterly vicious slander to suggest 
otherwise. 

What does Mr. Robinson mean by the silly capitals on 
page 24 of his brief? 

Morey* said that after an act passed Congress (presum¬ 
ably authorizing payment), Morey was asked “to figure 
out the amount Mr. Parish should receive * * * at 

that time Mr. McGowan stated that Mr. Ramsey had made 
a computation*and that he had the figures in the safe”— 
or as Mr. Robinson prefers to print it, IN THE SAFE! 

How relieved the Congressmen of that day would have 
l>een to know that those terrible and damning figures 
(showing the cost of transportation of ice in 1863 ) were 
locked up in a safe with no chance of leakage! 

How sinister of Mr. McGowan to have a safe! A mem¬ 
ber of the bar.—and a safe. There’s villainy for you. 

III. Let us proceed. The fifth assignment of error. 
But first let me call attention to the fourth. It is the meas- 

*A witness called by plaintiff; formerly one of Mr. Parish’s attorneys. (See 
first footnote.) 




lire of the pliancy of the legal theory of the appellant. 
Here it is: 

“ The 4 th assignment of error. The trial court erred in 
refusing to charge that the burden is on the plaintiff to es¬ 
tablish the perfect fairness and equity of the transactions 
on which the plaintiff's action is sought to be maintained. 

Of course one must l>e fair. The appellant meant to 
say “If the jury believe from the weight of the evidence 
that J. \V. Parish reposed special trust and confidence in 
Samuel Ramsay, at the time of the making of the con¬ 
tract and that thereby an undue advantage was obtained by 
Samuel Ramsay by the abuse of his confidence,” and so 
on. . . . 

But he didn’t say it, and there was no scintilla of evi¬ 
dence to warrant such an instruction. 

The contract was drawn by Parish’s attorney. (Record, 
33 , 34 , Serven; 41 , 42 , Marr.) 

IV. The fifth assignment of error complains of the 
granting of one of his own prayers with a modification. 

The prayer reads: 

As prayed. As modified. 

The plaintiff’s action is The plaintiff’s action is 
against an executrix, not for brought against an execu- 
her own debt, but for an trix, not for her own debt 
alleged debt of her testator, but for a debt of her testa- 
and the jury are instructed tor, and the jury are instruc- 
that the defendant can only ted that the defendant can 
be held liable for assets in only l>e held liable for assets 
her hands derived from her in her hands or which came 
testator, or were at one time in her 

hands derived from her tes^ 
tator. 
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I he instruction in its modified form was correct, as the 
executrix was chargeable with knowledge of the claim. Her 
hasty distribution of the assets was to put it plainly, if it 
barred any payment ot accruing claims, a fraud. 

The api>ellant can extract what comfort she may from 
Parish v. Hedges, *‘I 4 App. D. C., 2.*». This case is not 
Parish r. Hedges. 

1 lie appellant knew that the Ramsay claim was due when 
she received the SlSl.noo. She knew. She also had notice. 
( Kec., o* 5 ; 4 :J. 4 * 1 . 4 1.) She was also a creditor and a resi¬ 
duary legatee. 

1 he testimony as to this was not controverted. 

1 laving represented by her attorneys that there was a year 
in which to file claims the distribution was at her risk. 

I he liability of defendant for the amount of assets in 
her hands or which came or were at one time in her hands 
derived trom her testator is 1>evond question. 

\lthough /A'//,- administrarit was not pleaded the de¬ 
fendant was allowed to put in evidence the distribution and 
account of June 4 , IUit plaintiff had already shown 

knowledge and notice of the Ramsey claim, which strictly 
speaking accrued only on June 7. 1 !><>!». and the code ex¬ 
pressly safeguards the situation. Code Secs. :S 28 . :54(>, :54b. 


V. The twelfth assignment of error is rather mixed. It 
reads: 

“ The trial court erred in suffering plaintiff’s coun¬ 
sel to take the stand—” 


r 


There was no error in that unless for some reason they 
were not competent witnesses. There was no objection of¬ 
fered to their taking the stand. Their testimony was rele¬ 
vant. and no part of it was objected to except “ as prelude to 
the offer of a letter sent bv Mr. Frank Hackett to Mr. 
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Holmes Conrad. Insomuch there was an exception (Rec 
43 .) 

and in this collateral proceeding ( sic ) to permit 
their mere assertions to go to the jury—” 

However mere the assertions were, they were also true, 
unobjectionable, unobjected to, and uncontroverted. 

as ground so far as their client is concerned 
(su ) to \ acate the account, settled seven years ago in 
the Probate Court, and which, (sic) on appeal in a 
direct proceeding, (sic) to the appellate court was ad¬ 
judicated to have been finally settled.” 

Not at all. 

That testimony merely charged Mr. Robinson and his 
client, and the attorneys whose place he took, with knowl¬ 
edge of the Ramsay claim before June 7, 1909 . He had an 
opportunity to take the stand and deny. He could not. 

The Ramsay claim only accrued when the estate got the 
money from the Treasury June 7, 1909 . But the distribu¬ 
tion occurred June 7 , 1909 , and the first and final account 
was passed and allowed June 7, 1909 . 

The testimony to which the erudite counsel did not then 
object went to the knowledge and notice of Miss Parish and 
her legal advisers on June 7 , 1909 . 

But to continue the twelfth assignment of error: 

“ It was manifest error on this showing (sic) to 
authorize the jury to bring in a verdict for the full 
amount of the plaintiff's claim, as if assets construc¬ 
tively existed to meet it notwithstanding the un¬ 
contradicted proof that all the assets derived from her 
testator had been duly distributed by the defendant 
under order of court.” 
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W hat court ordered her to neglect the Ramsay claim and 
prefer her rights under an alleged contract to act as house¬ 
keeper for her father under which she paid herself a prefer¬ 
ential $12,0^0? 

W hat court ordered her to distribute to herself as resid¬ 
uary legatee when there were unpaid claims of which she 
knew against the estate? 

distributed muter order of court, indeed! 

1 he Probate Court never ordered these funds to l>e dis¬ 
tributed on the same day they were received so as to neglect 
claims then accruing against executrix. 

1 lit exact ruling made by Judge Gould appears on page 
’><5 of the record near the lx>ttom. 


I will admit this testimony (referring to Mr. Cun¬ 
ninghams* testimony), and I will rule in connection 
with that record in the Probate Court and the final set¬ 
tlement of the estate which appears bv the accounts that 
it Kno bar to the making of this suit. Then Mr. Rol>- 


mson can save his point by excepting to that. 


P»y the appellant’s theory it seems that the right of action 
on the contract accrued June 7 . 1000, and was barred by the 
statute of limitations on the same day! But such an idea 

cannot be seriously urged. To state it exhibits its ab¬ 
surdity. 


\ I. T he seventh, eighth and ninth assignments of error 

are nominally combined in one section in the appellant's 
brief. 

I prefer to take them up one at a time. 

The Seventh. 

Unfortunately the writer of appellant’s brief has altered 

•Assistant clerk of the court called to identify formally certain papers. 
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the record by introducing- some quotation marks (Appell¬ 
ant s brief, p. 39 , line 8 from foot of page) in the judge’s 
charge as extracted by him, which do not exist in the origi¬ 
nal charge. (Record, f>2, lines 7 and 8 from foot of page.) 

I his change, on which the appellant's assignment of 
error dej>ends, l>eing unexplained, affords no basis for ap¬ 
pellant’s argument. 

I cannot argue it, until corrected. 

The rest of the seventh assignment is in the following 
singular language 


“ further in elevating said paper (sic. with no previous 
mention of paper) to the dignity of prima facie proof 

in the absence of proof by the defendant that illegality 
entered into it.” 


Entered into the pa|>er, not into the proof. Rut how can 
illegality enter into paper? 

If appellant’s counsel had read the charge to the jury he 
could not have misled himself. 

\ II. The appellant says no more of his eighth assign' 
ment of error than that it is his eighth. He seems to have 
abandoned it, perhaps wisely. 

Vet as appellant may contend that he has not abandoned it 
let us look at it. In it he savs: 

“ The trial Court erred in charging the jury in effect" 
(sic)— 


Why not have given the instruction itself, instead of the 
supposed effect of it? 

But here it is: 



As described by appellant : Actual charge. 

1 hat they ( i . c., the The jury are instructed as 
jury) were entitled to con- a matter of law that men arc 
sider as a prima facie sup- regarded as acting honestly 
port of plaintiffs contribu- until evidence appear to the 
tion. the legal presumption contrary, and in the present 
of honesty and that the bur- case the burden is on the de- 
den of proving dishonesty fendant to show the dishon- 
was on the defendant.” estv of the transaction. 

If this charge is unsound the Constitution of the United 
States has l>een ill-construed by our courts, and the decep¬ 
tion of law students that has gone on for over a century 
is little short of outrageous. 

\ III. Appellant has seemingly abandoned her ninth as¬ 
signment of error. At least, I can find no mention of it, 
except in the heading of a section of her brief which fails 
to refer further to it. 

I shall venture no comment on the api>ellant’s handling 
of this assignment of error, especially as there is a grave 
misquotation therein changing the sense. (Cp. Rec., ( 58 , 
line 8, with Oth assignment of error, Rec., 28 .) 

IX. The tenth assignment of error is obviously based on 
a misreading of the record. The appellant seems to have 
withdrawn or abandoned it. 

X. The eleventh, oddly enough, complains that the ap¬ 
pellant's prayer correctly granted, requiring that each sep¬ 
arate particular is a material averment and must be proved, 
having l>een granted, it was error to submit a case to the 
jury “ totally destitute of proof." 

I suppose this would l>e a good assignment of error if 

(a) it were true. 



(b) it were specifically stated as required by the rules. 

(c) it were specified as relied on. 

As it is not true, we need not bother about the other de- 
fects. 

I submit that of the twelve assignments of error four 
(the 2 d, 4 th, 5 th, and 12 th), are bad in law; one (the 7 th), 
misquotes and alters the sense of the record; that two (the 
10th and 11th) are abandoned; two (the 8th and 9th) 
besides misquoting the record, and l>eing bad in law with 
the defect cured, are abandoned; that another (the 1st) is 
incorrect and bad in law; that six (the 3d, 4th, 5th, 6th, 
7 th, and 12 th), are incorrect and without basis in fact. 
1 here still remains to l>e considered: 

XI. THE FIRST ASSIGNMENT OF ERROR. 

“ The trial Court erred in holding that the Appel¬ 
late Court in reversing the action of Justice Barnard, 
in dismissing the plaintiff’s case, not only justified the 
final particulars which the plaintiff offered, in response 
to the order for additional particulars, but ipso facto 
erased from the record and removed from considera¬ 
tion, the only particulars which ever received the sanc¬ 
tion of the trial Court, viz: the particulars filed on Nov. 
13 th, 1909 , in obedience to the order of the late Chief 
Justice Clabaugh.” 

1 his sort of thing, as Erewhonian law expounded by 
Senoj Nosnibor in the Court of Misplaced Confidence, 
might well command admiring attention. 

But before he put such a contention before this honor¬ 
able bench the appellant s counsel should have remembered : 

1 . That a bill of particulars is no part of the record at 
Common law. 

Dempster v. Purnell, 3 Mes. & G., 386 , 133 Eng¬ 
lish Reports, Full Reprint, 1193 . 

Com. v. Farrell , 105 Mass., 189 . 




2. That a hill of particulars is not evidence against the 
party furnishing it. 

Brillingham v. Stevens. (N. V.), 1 Super. Ct., 370 ; 
1 Hall. 379 . 

Starkweather v. Kittle. 17 Wend., 20. 

Thompson v. Hovey, 43 111., 107 . 

Byrne v. Byrne, 47 Ill., . 507 . 

3 . That when an amended hill is furnished, any former 
hill passes out of the case. 

Ames v. Bell , 5 Cal. App., 1 ; 80 Pacific, 610 . 

See also Campbell v. Haverhill. 1.55 U. S.. 613 
(and cases cited therein.) 

See also 31 Cvc., 46 . 5 , as to effect of amended pleading 
filed as substitute for the original pleading. The authorities 
arc collected in note 20, from the United States Courts and 
24 States. 

4 . That he did not offer the abandoned hill of particu¬ 
lars as evidence at the trial. 

Woodworth v. Thompson, 44 Neb., 311 ; 62 N. \Y., 
450 . 

. 5 . That no ruling adverse to defendant was made be¬ 
low on this matter; the trial judge having only declined to 
listen to such a line of argument presented by him on his 
motion to direct verdict for the defendant. This amounted 
to nothing more than a ruling that counsel in the argu¬ 
ment should confine himself to the evidence before the 
court. 

6. That by not offering in evidence this supposedly im¬ 
portant abandoned bill of particulars he tacitly admitted 
that, even had it been admissible, it did not help his case; 



and the text of the abandoned bill confirms the tacit ad- 


mission. 


7 . That defendant s motion for a verdict at the close 
of the plaintiffs case was denied, and defen 
duced evidence thereby waiving the error, as the defend¬ 
ant did not renew his motion for a verdict at the close of 
all the evidence. 

Mackey v. H. & P. R. R. Co., 1!) D. C.. 282 . 

(2d headnote and paragraph at top of page 291 .) 
Pfieffer v. United States, :il App. D. C„ 109 . 

Main v. Aukam, 4 App. D. C., 51 . 

( 5 th headnote.) 

Insurance Co. v. Crandall, 120 U. S., 527 , 530 . 

Crand Trunk Ry. Co. v. Cummings, 106 U S 
700 . 

See Decennial Digest, 19 th Vol„ Article Trial 
(§ 420 .) 

Century Digest, 40 th Vol., Article Trial (§ 983 .) 
Robertson v. Perkins, 129 U. S., 230 . 

Union Ins. Co. v. Smith , 124 U. S., 424 . 

Columbia R. R. v. Hawthorne, 144 U. S., 200 . 
Pogt v. Gassert, 149 U. S., 23 . 

Campbell r. Haverhill, 155 U. S., 012. 

cN. And that the granting of the Defendant’s fourth 

prayer ( Rec., 59 ,) wipes out all objection about the bill 
of particulars. 

Does appellant s counsel, even supposing it might have 
helped his case to offer this alleged evidence, having failed 
to do so, does he now expect the appellee to accept a pun¬ 
ishment for the appellant’s negligence? But I conclude. 
The contention is empty. 
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5. CONCLUSIONS. 

I lie appellant has had her day in court, not once but 
several times. 

The facts have been determined. 

If she had any proof of improper dealings between her 
father and Mr. Ramsey it is inconceivable that she should 
not bring it l>efore the jury when she has lieen given re¬ 
peated opportunities. 

There is no mystery in this case. 

Mr. Samuel Ramsey s honesty, had it l>een attacked, is 
cleared. But it has not l>een doubted. 

I he defense is a sordid afterthought, of which no one 
seems to care to claim the responsibility. 

There has l>een no error harmful to appellant. 

I his appeal is nowhere well grounded. 

The Appellee respectfully calls the attention of the Court 
to the previous proceedings before this court ( Rec., 22, 
Parish v. Craig , No. 2 , 410 , October term. 1012; Rec.. 38 . 
I bid), and especially to the 20th assignment of error set 
forth in her previous brief at page :>. filed herein in Craig 
*'• Parish, No. 2,<0(>, Octol>er term, 1014 ; and respectfully 
pra> s that the Court will not fail to applv the Seventh 
Amendment of the Federal Constitution there shown to 
l>e appropriately invoked, as the appellee contends and 
claims. 

Wherefore the appellee, plaintiff Ixdow, asks that the 
appellant s several contentions be ignored and that the 
case be disused of, consonant with due process of law. 
and her substantial constitutional rights, under the Con¬ 
stitution of the h nited States, and particularly the sev¬ 
enth amendment thereof. 

Respectfully submitted, 

Chauncey Hackett. 

Attorney for Appellee. 



